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For the next edition of the official Wisconsin Annotations, to 
be published in 1950, a new feature is planned. It is a compilation 
of the statutes governing all special courts now functioning in this 
state. That these statutes are not now readily available to the bar 
in convenient and intelligible form comes as a shock to the new 
lawyer and the outsider. To the old lawyer, the difficulties of prac- 
ticing in a wilderness of special courts without a guide are unhap- 
pily familiar. 


The proposed publication will satisfy a need long felt and too 
long neglected. In the meantime, it may be useful to review the 
system of statutory courts now in operation and to provide brief 
summaries of the powers and procedures of each of these courts. 
Such are the purposes of this article. 


THE PROBLEM 


In addition to the courts provided for in the constitution, whose 
powers and procedures are set forth in the general statutes, there 
are now in operation in the state 79 other courts, whose powers 
and procedures can be found only by laborious search through the 
session laws. It is difficult enough under such circumstances for 
a lawyer to know the special courts functioning in his own county 
(often there are two or three), but when he ventures into another 
county, the problem becomes acute. His admission to the bar gives 
him the right to practice in counties other than his own, -and his 
client’s interests often require that he do so, but the right is one 
whose exercise is fraught with danger unless he is willixig to spend 
a disproportionate amount of time and energy in ‘learning the 
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valuable suggestions ; and the Board of Editors of the Wisconsin Law Review, 
and in particular, Owen Armstrong and Frank Remington, for helping to 
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intricacies of local practice. If cautious of his client’s rights and his 
own time and reputation, he should first learn what special courts 
exist in the county in which he is interested, then find in the session 
laws the original acts creating such courts and all amending acts, 
and finally compare and reconcile these acts to discover the present 
text of the laws in force. Indeed, even if he is only contemplating 
resort to one of the constitutional courts of an adjoining county 
(such as the circuit court or a justice court) caution dictates the 
same procedure, for one of the special courts functioning in that 
county may have been given exclusive jurisdiction over certain types 
of cases.! All of this work (probably done in a public law library, 
because relatively few lawyers keep full sets of session laws) is 
merely a prelude to the first steps of preparation for trial. 


The burden thus placed upon lawyers is a heavy one, and many 
have come to grief who have been unwilling or unable to shoulder 
it. One of the most spectacular cases to illustrate this point is 
Estate of George? involving the county court of Shawano county. 
By Chapter 145 of the laws of 1925, that court had been given, in 
addition to its normal probate jurisdiction, general jurisdiction of 
all civil actions where the amount claimed was not in excess of 
$20,000. In 1935 a petition for an accounting was filed against the 
trustee of an estate, and his surety company was made a party. 
The county court surcharged the trustee for certain improper in- 
vestments and rendered judgment against both him and his surety 
company. The surety company appealed. The supreme court 
reversed on the ground that the subject matter of the action was 
beyond the jurisdiction of the county court. In a long opinion, fol- 
lowing a rehearing (for the court had originally affirmed), the 
history of the jurisdiction of the county courts generally was traced, 
but no mention was made of the powers conferred upon the county 
court of Shawano county by the special statute of 1925. The court 
concluded by saying:* 


In this case it is held that the county court of Shawano 
county had no jurisdiction of the subject matter of an action 
against the Guaranty Company, and therefore no jurisdiction 
to enter judgment against it upon the bond. 


No question of practice or pleading is involved here because 
if the petition had been so amended as to make the Guaranty 





*For example, the act creating the superior court of Dane county de- 
prives justices of the peace of the city of Madison of jurisdiction over all 
criminal and bastardy cases. 

225 Wis. 251, 275 N.W. 294 (1937). 
* 225 Wis. 251, 265 (1937), in Rehearing. 


























- 


March} STATUTORY COURTS OF WISCONSIN 209 


Company a party, the county court would have had no jurisdic- 
tion to render judgment against the surety. It is well-estab- 
lished maxim in the law that parties cannot confer jurisdiction 
upon courts in cases where the court has no jurisdiction of the 
subject matter. 


The briefs of both appellant and respondent (the respondent was 
represented by local Shawano counsel) were likewise silent as to 
the jurisdiction conferred on the court by the act of 1925. If, as 
apparently happened in this case, the supreme court of the state 
and local counsel were unaware of the special act, how much more 
understandable it is that other lawyers should experience difficulty 
in knowing the jurisdiction of the myriad special courts functioning 
in counties other than their own. Indeed, the inaccessibility of 
materials is such that the opinion is not infrequently heard that 
there are judges of special courts who have never read the acts 
governing their own courts. 


Tue HisroricAL BACKGROUND 


The problem is perennial, dating back to the adoption of the 
Wisconsin Constitution. It contains the following provisions: 


The judicial power of this state, both as to matters of law and 
equity, shall be vested in a supreme court, circuit courts, courts 
of probate, and in justices of the peace. The legislature may 
also vest such jurisdiction as shall be deemed necessary in 
municipal courts, and shall have power to establish inferior 
courts in the several counties, with limited civil and criminal 
jurisdiction. Provided, that the jurisdiction which may be 
vested in municipal courts shall not exceed in their respective 
municipalities that of the circuit courts as prescribed in this 
constitution; and that the legislature shall provide as well for 
the election of judges of the municipal courts as of the judges 
of inferior courts, by the qualified electors of the respective 
jurisdictions.’ (Italics supplied ) 


There shall be chosen in each county, by the qualified electors 
thereof, a judge of probate, who shall hold his office for two 
years and until his successor shall be elected and qualified, and 
whose jurisdiction, powers and duties shall be prescribed by 
law. Provided, however, that the legislature shall have power 
to abolish the office of judge of probate in any county, and to 
confer probate powers upon such inferior courts as may be 
established in said county.® (Italics supplied ) 





‘The decision might be better supported on the grounds that probate cases 
should be kept separate from other civil cases in the county court, but the 
language quoted gives no support to such a rationale. 

* Wis. Const. Art. VII, §2. 
* Wis. Const. Art. VII, §14. 
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Under the authority of these provisions, the legislature in 1849 
abolished the office of probate judge in all counties and conferred 
probate powers upon county courts, which were created in the 
same act. From time to time thereafter, the legislature invested 
many of these county courts with additional jurisdiction, civil, crim- 
inal, or both. In addition, it created other statutory courts of differ- 
ent names and powers. 


Since 1860, not a single session of the legislature has passed with- 
out some change in the setup of the statutory courts. By 1913 the 
confusion created by the situation had become so troublesome that 
the legislature appointed an interim committee headed by Chief 
Justice Winslow of the supreme court to study the problem and 
make recommendations. The committee worked for two years, 
completing a thorough study and rendering its report in 1915. The 
report was an indictment of the confusion which existed, and it 
contained, among other strong statements, the following: 


. municipal courts have sprung up like mushrooms, with 
varying jurisdictions, civil, and criminal, ranging from a juris- 
diction hardly exceeding that of a justice of the peace, to a 
jurisdiction equaling for all practical purposes that of the cir- 
cuit court. To add to the confusion, a number of county courts 
have been given either civil or criminal jurisdiction, . . . and 
in Milwaukee a civil court and a district court have been added 
to the list . . . 


A study of them seems to show that the variations are not, as a 
rule, due to variations in local conditions. Two counties, simi- 
lar in territorial extent, in urban and rural population, and 
apparent volume of litigation, may have special courts of en- 
tirely different types. So far as can be determined, the creation 
of such courts is frequently due to the existence of conditions 
temporary in their nature. When such conditions change and 
the need for the court no longer exists, it is sometimes abol- 
ished, and it sometimes remains, as an expensive and useless 
piece of judicial machinery. 


The recommendation of the committee was for a uniform system 
of courts, but the legislature failed to take the necessary action. 


The situation did not improve thereafter. Instead of decreasing, 
the number of special courts has shown an increase almost year 
by year. In 1930, the State Bar Association tackled the problem, 
and its special committee, after study, recommended in substance 
that the proposals of the 1915 interim committee of the legislature 
be put into effect. But again nothing was done. 
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The creation of statutory courts still continues apace. For the 
1949 session of the legislature, several bills are being prepared, 
which, if passed, will further complicate the system. There seems 
to be no legislative resistance to proposals for the creation of new 
courts, probably because such courts are supported locally with 
no drain on the state treasury. Hence, if any locality wants another 
court, no obstacle is placed in its path. 


Recently the newly created Legislative Council has interested 
itself in reform of the special court situation. In cooperation with 
the State Bar Association it is working on a bill which would 
replace the present system with a uniform system. Whether this 
latest effort will succeed any better than the earlier efforts described 
above is impossible to predict. 


A Birv’s-EvYE View OF THE PRESENT SYSTEM 


As stated, 79 special courts are now functioning in the 71 coun- 
ties of Wisconsin. These are in addition to the circuit courts, the 
supreme court, the justice courts, and those county courts which 
have only the normal probate jurisdiction conferred and defined 
by the general statutes. 45 of the 79 are county courts with special 
jurisdiction conferred by special! act, and 34 are courts going under 
various names such as “municipal court,” “small claims court,” “dis- 
trict court,” “civil court,” or “superior court.” One county has four 
such statutory courts in addition to the constitutional courts; many 
have two or three; and some have one or none. 


The statutory courts have been classified for constitutional pur- 
poses as being either “municipal courts” or “inferior courts.” That 
the classification is of little help, however, is apparent from the 
language of State ex. rel. Schneider v. Midland Investment and 
Finance Corp." 


The question whether a court created by the legislature is a 
municipal court or an inferior court is frequently troublesome. 
No difficulty exists when a court territorially limited to a city or 
village is given jurisdiction within that territory equal to that 
of the circuit court. Nor does any difficulty arise where the 
process of a court inferior in jurisdiction to the circuit court 
runs throughout the state. The real difficulty arises from the 
fact that while the jurisdiction of a municipal may not exceed 
that of the circuit court, it need not be made equal to it, and 
that while the process of an inferior court may run throughout 
the state, it is not required that it do so. Hence, it is possible 


*219 Wis. 161, 262 N.W. 711 (1935). 
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for the legislature to create a court having a jurisdiction smaller 
than that of the circuit court, but with no provision that its 
process shall run throughout the state. In other words, at least, 
if its jurisdiction is confined to a municipality, such a court 
may be argued to be a municipal court either because it is so 
limited, or because it is so labeled by the creating act, or be- 
cause its process does not run beyond its territorial limits, and 
the fact that its jurisdiction is not equal to that of the circuit 
court is disposed of by the absence of any constitutional re- 
quirement that its jurisdiction be of this scope. It may be 
argued to be an inferior court because in fact its jurisdiction 
is inferior to that of the circuit court, and because it is not re- 
quired that the process of an inferior court run throughout the 


state. 


Parenthetically, it may be noted that there is not a single statutory 
court in existence which corresponds to the type of “municipal” 
court which the court says can be readily distinguished from an “in- 
ferior” court—one “territorially limited to a city or village” with 
“jurisdiction within that territory equal to that of the circuit court.” 
All municipal courts now functioning in the state have excepions 
carved out of their jurisdiction, whether civil, criminal, or both. 


Since there is no uniformity between the statutory courts, even 
among those having the same name, the most that can be done 
is to attempt to discern a few recurring patterns: 


First, there are special courts which, for all practical purposes, 
are just additional circuit courts. A good example is the superior 
court of Douglas county. This court has jurisdiction in all civil 
actions not involving more than $5,000,000.00, and jurisdiction of 
all criminal offenses except duelling and challenging to a duel — 
exceptions which we may assume are just as theoretical in Douglas 
county as they would be any place else in the state. Moreover, 
process, territorial jurisdiction, practice and procedure are exactly 
the same as in the circuit courts, and appeals, like those from the 
circuit courts, are taken to the supreme court. 


Second, there are special courts which, for practical purposes, 
are nothing but justice courts under a different name. Such a court 
is the county court of Pepin county. The act conferring its special 
powers states that it shall have the civil and criminal jurisdiction of 
justice courts; that its practice and procedure shall be those of 
justice courts, and that appeals are to be taken in the same manner 





*In Gard v. Butterfield, 146 Wis. 115, 130 N.W. 100 (1911) it was held 
that this court was to be regarded as one of general jurisdiction, so that its 
jurisdiction would be presumed without appearing in the record. 
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as appeals from justice courts. Even the same justice court fees 
are provided. The civil and criminal jurisdiction of ordinary 
justices in the county is left undisturbed, so that the total effect of 
the special act is merely to create one more justice court in the 
county. 


A third and very common type of statutory court is what might 
be described as a “double-barrelied” type, of which the county 
court of Oneida county is an example. It is divided into two 
branches, one functioning like a circuit court, and the other like a 
justice court. The circuit court branch may send its process state- 
wide while process of the justice court branch apparently is limited 
to the county. The justice court branch has jurisdiction over actions 
at law, not exceeding $500; the circuit court branch tries all law 
cases over that amount and not exceeding $25,000, as well as all 
suits in equity. The criminal jurisdiction of the justice branch is 
limited to offenses not punishable by imprisonment in state prison, 
while the circuit court branch tries all criminal cases except homi- 
cide. Practice and procedure in the justice branch are the same as 
in justice courts; but in the circuit branch, circuit court practice and 
procedure apply. The same distinction applies to judgments: those 
rendered in the justice branch are the same as judgments of justice 
courts, while those rendered in the circuit branch are the same as 
judgments of circuit courts. Appeals from the circuit branch go to 
the supreme court, but appeals from the justice branch go either to 
the circuit court or to the circuit branch of the county court at the 
appellant’s option. The line of demarcation is kept distinct through- 
out. Thus the effect of the enabling legislation is to create two 
separate special courts, in addition to the probate court, but with 
only a single judge and courtroom. 


The remainder of the statutory courts are hybrids, some of which 
almost defy description. For example, the county court of Dunn 
county is, by the act creating it, “a justice court of general jurisdic- 
tion.” In form, its process is that of a justice court, but it may be 
served statewide, like circuit court process. Its jurisdiction is un- 
like that of either the circuit courts or the justice courts, extending 
to all actions at law not exceeding $2,000 and all offenses not pun- 
ishable by imprisonment in state prison.® 





* This court is unique, like many of the “hybrids.” However, some similarity 
exists even among these. For example, in 15 of the county courts having 
extra powers, civil jurisdiction extends to all actions at law and equity where 
the amount in controversy does not exceed $25,000, and criminal jurisdiction 
to all cases except homicide. 
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Widely dissimilar courts under identical names are often found 
even in adjoining counties. Thus, the county court of LaCrosse 
county, which has no civil jurisdiction whatsoever and criminal 
jurisdiction limited to misdemeanors (though with power to award 
sentence on plea of guilty where the maximum punishment does 
not exceed five years in state prison), and with justice court pro- 
cess, practice and procedure, operates next door to the county 
court of Jackson county. That is a court of record, using circuit 
court process, practice and procedure, and having criminal juris- 
diction which extends to all cases except homicide, and civil juris- 
diction of all actions, both at law and equity, where the amount 
in controversy does not exceed $2,000. Yet LaCrosse county is more 
heavily industrialized and populated than Jackson county (59,653 
as against 16,599, according to the 1940 census), so that the prob- 
able volume of litigation in the two counties would lead one to 
expect the opposite of what actually exists. Similarily, there are 
some counties with no special courts entirely surrounded by other 
counties having statutory courts of every description. Like con- 
trasts can be found throughout the state. 


Enough has been said to show that the dissimilarity between 
statutory courts is such that the only safe thing for a lawyer to do 
when dealing with any one of them is to refer to the exact language 
of its governing statutes. 


THE SUMMARIES 


The summaries which follow are intended only to give quick 
pictures of the various statutory courts. They do not purport to be 
complete or precise, for literal accuracy is too much to be hoped 
for in a project of this kind, particularly when it involves extensive 
paraphrasing of statutory words, each one of which is supposed to 
have significance. In view of this difficulty, a few words about the 
preparation and content of the summaries may help to indicate 
their uses and their limitations. 


Preparation. After all statutes relating to a given court were 
found, they were pieced together so as to present the current text 
of the governing law. From this law a summary was prepared, 
using, wherever possible, the statutory language itself. Then the 
summary was submitted to the presiding judge of the court in- 
volved for criticism. When his answer was received, his sugges- 
tions, if any, were studied, and, so far as was deemed practicable, 
incorporated into the summary under consideration. Thus, respon- 
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sibility continued on the authors of this article, but they were 
helped immensely by many thoughtful comments from the judges 
most familiar with the statutes governing their courts. If no answer 
was received (this happened in the case of 22 of the 79 courts), 
silence was taken as assent.° 


Content. The summaries are arranged by counties in alphabet- 
ical order. Each contains the name of the court, its location, cita- 
tions to the governing session laws, and summaries covering (a) 
civil and criminal jurisdiction; (b) appellate jurisdiction, if any; 
(c) territorial extent of civil process; (d) practice and procedure; 
(e) appeals from the courts; (f) removal of actions. 


The jurisdiction reflected in these summaries is always what 
might be called “paper jurisdiction” as distinguished from jurisdic- 
tion actually exercised. In some cases, courts have very broad 
powers by statute, but local practice is such that only a fraction 
of that power is used. For example, the county court of Kenosha 
county has, in addition to its probate powers, extensive civil and 
criminal jurisdiction. But such jurisdiction has never been exer- 
cised, according to Judge W. W. Davis, and the court remains 
today, as it was at the time of the act conferring special jurisdic- 
tion, exclusively a probate court in practice. Similar situations 
doubtless prevail in other parts of the state. All we have tried 
to do here is to summarize jurisdiction conferred by special statute, 
leaving out of account jurisdiction granted by the general statutes, 
or as modified by local practice. 


Another matter in the treatment of jurisdiction that needs ex- 
planation is our handling of municipal ordinance violation cases. 
Technically, these are civil proceedings,'! but we have placed them 
under the heading “criminal jurisdiction” on the assumption that 
most lawyers will probably look for them there. Bastardy cases are 
likewise difficult to classify, but we have placed them also under 
the heading of “criminal jurisdiction.” 


CONCLUSION 


Enough has been said to indicate the limitations of the summaries 
which follow. They are not intended to act as a substitute for the 
statutes or for a knowledge of local practice. At most they will 
provide a quick guide as of the beginning of the 1949 session of 





* This was justified in view of the covering letter sent to each judge with 
the draft pertaining to his court. 
" State ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W. 2d 345 (1947). 
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the legislature. Neither these summaries, nor the reprinted session 
laws to be found in the next edition of Wisconsin Annotations, 
nor both combined, will solve completely the problem which con- 
fronts lawyers practicing in our wilderness of special courts. Only 
thoroughgoing reform, resulting in a uniform system of courts, can 
provide an adequate solution. 


ADAMS COUNTY 


COUNTY COURT OF ADAMS COUNTY (Village of Friendship). Wis. Laws 
1903 c. 195, as amended by Laws 1925 c. 75. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings at law 
wherein the amount of debt, damages, penalty, or for- 
feiture shall not exceed the sum of $1,000; actions to recover 
possession of personal property with damages for the un- 
lawful taking or detention thereof wherein the value of 
the property claimed shall not exceed $500. “The judge 
shall have all the jurisdiction, authority, powers and right 
given by law to the justices of the peace.” Judgment by 
confession not exceeding $1,000. 


Appellate jurisdiction—none. 


CriinaL. Original jurisdiction over offenses arising within 
county not punishable by commitment to the state prison. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. Runs throughout county. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 
APPEALS. To circuit court. 


REeMovaL oF Actions. No specific provision. 


ASHLAND COUNTY 


MUNICIPAL COURT FOR ASHLAND COUNTY (City of Ashland). Wis. 
Laws 1893 c. 241, as amended by 1899 c. 64; 1901 c. 12; 1911 c. 266; 1918 
c. 267; 1915 c. 122. 


JURISDICTION. 


Civ. Original jurisdiction “in civil matters of such subjects as 
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justices of the peace now have jurisdiction, where the 
amount does not exceed $500.” 
Appellate jurisdiction—none. 


CriminaL. Same original jurisdiction as justices of peace. Ex- 
clusive jurisdiction over violations of ordinances, etc. of 
the city of Ashland, and over crimes normally within the 
jurisdiction of justice courts committed within the corp- 
orate limits of the city of Ashland. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 
Appeats. To circuit court. 


ReMovaL oF Actions. “No action shall be removed from said 
court for trial; but when it shall appear that the judge 
thereof is disqualified by reason of prejudice or other 
cause to try any action, he shall call in a justice of the 
peace to try the same.” 


BARRON COUNTY 


COUNTY COURT FOR THE COUNTY OF BARRON (City of Barron). Wis. 
Laws 1927 c. 154, as amended by 1929 c. 41. 


JurIsDICTION. 


Civ. Original jurisdiction in all civil actions, suits and pro- 
ceedings, of every kind and nature, and in all special pro- 
ceedings of every kind and nature, except in actions on 
contract where the debt or balance due, or damages 
claimed in the complaint exceeds the sum of $25,000. 


Appellate jurisdiction in civil cases tried by justice and 
municipal courts of county. Such appeals are taken either 
to county court or to circuit court at appellant’s election. 


CrminaL- Original jurisdiction in all bastardy actions, and all 
criminal cases except murder, manslaughter and homicide. 


Appellate jurisdiction in criminal cases tried by justice 
and municipal courts of county. Such appeals are taken 
either to county court or to circuit court at defendant’s 
election. 
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TERRITORIAL EXTENT OF Crvit Process. No specific provision. 
PRACTICE AND Procepure. Generally same as for circuit courts. 


APPEALS. To supreme court. 


ReMovaL oF Actions. Generally, the provisions relating to re- 
moval of actions in circuit court apply. 


MUNICIPAL COURT FOR THE COUNTY OF BARRON (City of Barron). 
Wis. Laws 1880 c. 48, as amended by 1885 c. 189; 1893 c. 89; 1919 c. 209; 
1931 c. 37. 


JURISDICTION. 


Civ. “Original jurisdiction in all actions and proceedings at 
law wherein the amount of debt, damages, demand, pen- 
alty or forfeiture shall not exceed $2,000; actions to recover 
the possession of personal property with damages for the 
unlawful taking or detention thereof wherein the value 
of the property claimed shall not exceed $2,000. Said judge 
shall further have all the jurisdiction, authority, powers 
and rights given by law to justices of the peace.” Judg- 

‘ment by confession not exceeding $500. 


Appellate jurisdiction—none. 


CrIMINAL. Original jurisdiction over offenses arising within coun- 
ty and for which the maximum punishment shall not 
exceed commitment to the state prison for one year. 

Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for justice courts. 
Apreats. To circuit court or county court, at appellant’s option. 
REMOVAL oF Actions. No action shall be removed, but when- 
ever it appears by affidavit that the municipal judge is 


disqualified, another municipal judge or the county judge 
in the county of Barron is called in. 


SECOND MUNICIPAL COURT OF BARRON COUNTY. (City of Rice 
Lake). Wis. Laws 1887 c. 167, as amended by 1891 c. 87; 1893 c. 92; 
1919 c. 288. 


JURISDICTION. 
Civ. Original jurisdiction in all actions and proceedings at 
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law, wherein the amount of the debt, damages, demand, 
penalty or forfeiture shall not exceed $2,000; actions to 
recover the possession of personal property with damages 
for the unlawful taking or detention thereof, wherein the 
value of the property claimed shall not exceed $2,000. 
Judgment by confession not exceeding $2,000. The judge 
also has “all the jurisdiction, authority, powers and rights 
given by law to justices of the peace.” 


Appellate jurisdiction—none. 


CrIMINAL. Original jurisdiction over offenses arising within coun- 


ty, for which the maximum punishment shall not exceed 
commitment to the state prison for one year; and over 
violations of ordinances, etc., of the Town of Stanfield, 
Village of Rice Lake or any city thereafter incorporating 
these areas. Judge has powers of justice of peace as a 
committing magistrate, etc., and also powers of a court 
commissioner. 


TERRITORIAL ExTENT OF Crvit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for justice courts. 


Apreas. To circuit court or county court, at appellant’s option. 





Civit. 





REMOVAL oF Actions. No action may be removed, but if the 


judge is a material witness, related to a party interested 
pecuniarily in the action, or from prejudice or other cause 
will not decide impartially in the matter, another muni- 
cipal judge or the county judge of the County of Barron 
is called in. 


THIRD MUNICIPAL COURT OF BARRON COUNTY (City of Cumberland). 
Wis. Laws 1887 c. 168, as amended by 1898 c. 91; 1919 c. 440; 1931 c. 387. 


JURISDICTION. 


“Original jurisdiction in all actions and proceedings at 
law, wherein the amount of the debt, damages, demand, 
penalty or forfeiture shall not exceed $2,000; actions to 
recover the possession of personal property with damages 
for the unlawful taking or detention thereof, wherein the 
value of the property claimed shall not exceed $2,000.” 
Judgment by confession, not exceeding $2,000. The judge 
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also has “all the jurisdiction, authority, powers and rights 
given by law to justices of the peace.” 
Appellate jurisdiction—none. 
Crmina. Original jurisdiction over offenses arising within the 
county for which the maximum punshment shall not ex- 
ceed commitment to the state prison for one year, and all 


actions for any penalty or forfeiture for the violation of 
any ordinance (etc.) of the town or city of Cumberland. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crivit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for justice courts. 
AppEALs. To circuit court or county court, at appellant's option. 


ReMovaL or Actions. No action may be removed from said 
court, but if judge is disqualified, another municipal judge 
or county judge of Barron county is called in. 


BAYFIELD COUNTY 


MUNICIPAL COURT FOR THE COUNTY OF BAYFIELD. (City of Wash- 
burn). Wis. Laws 1895 c. 38, as amended by 1927 c. 515, 1938 c. 481. 


JURISDICTION. 


Crvm. Original jurisdiction in “all actions and proceedings at 
law wherein the amount of debt, damages, demand, pen- 
alty or forfeiture shall not exceed $500; actions to recover 
possession of personal property, with damages for the un- 
lawful taking or detention thereof, wherein the value of 
the property claimed shall not exceed $500, exclusive of 
damages. Said judge shall further have all the jurisdiction, 
authority, powers and rights given by law to justices of 
the peace.” Judgment by confession not exceeding $1,000. 


Appellate jurisdiction concurrent with the circuit court, 
over appeals from justice courts. Appeals taken to either 
court at appellant’s option. 


CRIMINAL. “Original jurisdiction of all crimes and misdemean- 
ors occurring in said county, to the same extent and as fully 
as justices of the peace now or may hereafter have.” No 
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justice within Bayfield county may try criminal cases, “but 
all such jurisdiction is vested in the judge of the municipal 
court and in the judge of the second municipal court.” 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 


PRACTICE AND ProcepurRE. Generally, same as for justice courts. 
Judge may charge jury on written charges; and may for 10 
days after civil judgment and 24 hours after criminal 
judgment, have the same power over verdicts, judgments, 
rulings, orders and proceedings as circuit courts possess; 
and may direct verdicts, grant new trials and reverse or 
modify orders and judgments. 


AppEALs. To circuit court. “In civil cases the appeal must be 
taken within 20 days after judgment is rendered,” and 
within 24 hours after judgment in criminal actions. “The 
appeal shall open up for trial in circuit court, both the 
law and the facts in the whole case.” 


ReMovaL oF Actions. No action shall be removed, but in speci- 
fied cases of disqualification, a justice of peace is called 
in to preside, if the case is one of justice court cognizance; 
if not, the judge of the second municipal court is called in 
to preside; or the judge may transfer the case to circuit 
court for Bayfield county. 


SECOND MUNICIPAL COURT OF BAYFIELD COUNTY (Village of Iron 
River). Wis. Laws 1899 c. 286, as amended by 1903 c. 121; 1908 c. 380; 
1927 c. 515. 


JURISDICTION. 


Civ. Original jurisdiction in “all actions and proceedings at 
law wherein the amount of debt, damages, demand, pen- 
alty or forfeiture shall not exceed $500; actions to recover 
possession of personal property, with damages for the un- 
lawful taking or detention thereof, wherein the value of the 
property claimed shall not exceed $500, exclusive of dam- 
ages. Said judge shall further have all the jurisdiction, 
authority, powers and rights given by law to justices of 
the peace.” Judgment by confession, not exceeding $1,000. 


Appellate jurisdiction over appeals from justices of the 
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town of Iron River, but appellant may, at his option, appeal 
instead to the circuit court of Bayfield county. 


Crimina. Original jurisdiction over “all crimes and misdemean- 
ors occurring in said county, to the same extent and as 
fully as justices of the peace now or may hereafter have.” 
No justice within Bayfield county may try criminal cases, 
“but all such jurisdiction is vested in the municipal court 
and the judge of the second municipal court. 

Appellate jurisdiction—none. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND PRocEeDuRE. Generally, same as for justice courts. 


AppEALs. To circuit court. 


ReMova. oF Actions. No action shall be removed, but in speci- 
fied cases of disqualification, a justice or the judge of the 
municipal court for Bayfield county may be called in, or 
the case may be transferred to circuit court. 


MISCELLANEOUS. “The municipal judge may provide a seal for 
said court, and all papers, depositions, . . . and other 
documents executed or signed by said judge, when sealed 
with the seal of said court, shall be evidence in all courts 


” 


BROWN COUNTY 


MUNICIPAL COURT FOR BROWN COUNTY. (City of Green Bay). Wis. 
Laws 1903 c. 396, as amended by 1905 c. 153; 1913 c. 184; 1915 c. 224; 
1935 c. 16; 1947 c. 299. 


JURISDICTION. 


Crvi.. “Original jurisdiction in all actions and proceedings at 
law, wherein the amount of debt, damages, demand, pen- 
alty, or forfeitures shall not exceed $20,000; actions found- 
ed on an account when the same shall be reduced to an 
amount not exceeding $20,000 by credits given or by set- 
off or demand of the opposite party; actions to recover 
possession of personal property, damages for the unlaw- 
ful taking or detention thereof, wherein the value of the 
property claimed shall not exceed $20,000. Also all actions 
in equity concurrent with the circuit court; and also 
(without limitation because of enumeration) actions for 
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divorce, separate maintenance, annulment, or confirmation 
of marriage; all other actions growing out of domestic re- 
lations; and foreclosure of mortgages and mechanics liens, 
whether legal, equitable or otherwise. All such actions of 
which a justice of the peace would not have jurisdiction 
shall be commenced in the ‘Circuit Court Branch’ of the 
municipal court of Brown county, which is hereby estab- 
lished.” Judgment by confession, not exceeding $20,000. 


Appellate jurisdiction—Appeals from justice courts may 
be taken either to the municipal court or to the circuit 
court at option of appellant. 


CrIMINAL. “Original jurisdiction in all cases of crimes and mis- 
demeanors of whatever kind, except murder. . . . No 
justice of the peace, police justice or court commissioner 
within said city of Green Bay shall exercise any jurisdic- 
tion in criminal or bastardy cases, but all such jurisdiction 
is vested in the judge of said court”; exclusive jurisdiction 
over violations of ordinances, etc. of the city of Green Bay. 


Appellate jurisdiction exclusive over appeals from crim- 
inal cases tried by justices of the peace and police justices 
in said county. 


TERRITORIAL EXTENT OF Crivit Process. State-wide. 


PRACTICE AND ProcepuRE. Generally, same as for circuit courts 
in cases not cognizable by justice courts. Otherwise, gen- 
erally, same as for justice courts. Calendar prepared on 
last Monday of each month and called on first Monday of 
following month. 


Aprgats. To circuit court in civil cases otherwise cognizable by 
justice courts. In all other cases, to supreme court. 


ReMovaL oF Actions. “No change of venue shall be taken from 
said court in any civil case originally commenced in said 
court of which a justice court would have jurisdiction. In 
any action of which a justice court would not have jurisdic- 
tion the county judge may be called in upon filing of an 
affidavit of disqualification of municipal judge for reasons 
specified. 
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BURNETT COUNTY 


MUNICIPAL COURT OF BURNETT COUNTY. (Village of Grantsburg), 
Wis. Laws 1937 c. 264. 


JURISDICTION. 

Civ. “Original jurisdiction in all actions and proceedings at 
law, wherein the amount of debt, damages, demand, pen- 
alty or forfeiture shall not exceed $500; actions to recover 
the possession of personal property with damages, for the 
unlawful taking or detention thereof, wherein the value of 
the property therein claimed shall not exceed $500. Said 
judge shall further have all the jurisdiction, authority, 
powers and rights given by law to justices of the peace. 
Nothing herein contained shall be construed to give said 
municipal judge cognizance of any actions mentioned in 
subsections (1), (2), and (3) of section 300.06 of the 
statutes.” Judgment by confession, not exceeding $500. 

Appellate jurisdiction—none. 

CrIMINAL. Original jurisdiction over offenses arising within coun- 
ty which are not punishable by commitment to the state 
prison. In dealing with criminal matters within his juris- 
diction, the judge shall have the same power as a circuit 
court to stay sentences, remit fines, suspend sentences and 
place defendants on probation. 

Appellate jurisdiction—none. 

TERRITORIAL ExTeNT OF Civit Process. No specific provision. 

PRACTICE AND Procepure. Generally, same as for justice courts. 

AppeEaLs. To circuit court. 

REMovAL oF Actions. “Whenever it shall be made to appear” 
that the judge is disqualified for specified reasons, the 
judge shall call in the nearest justice of the peace of Bur- 
nett county. 


CHIPPEWA COUNTY 


COUNTY COURT OF CHIPPEWA COUNTY. (City of Chippewa Falls). 
Wis. Laws 1921 c. 32, as amended by 1929 c. 54; 1947 c. 87. 
JURISDICTION. 


Civ. Original jurisdiction concurrent with circuit court in all 
actions and proceedings except in actions at law where 
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the debt or balance due or damages claimed in the com- 
plaint exceeds $25,000. Court is administered in three 
branches: A “justice court branch” (civil jurisdiction up 
to $500), a “municipal court branch” (no civil jurisdiction ) 
and a “circuit court branch” (civil cases beyond jurisdic- 
tion of the justice branch). 


Appellate jurisdiction concurrent with circuit court over 
appeals from justice courts and “justice court branch”; 
appeals taken either to circuit court or county court (“cir- 
cuit court branch”) at appellant’s option. 


CriminaL. Original jurisdiction in bastardy actions and all crim- 
inal cases except murder, manslaughter and homicide. 
(Criminal cases normally within cognizance of justices 
of the peace handled in “justice court branch”; ordinance 
violation cases handled in “municipal court branch”; and 
all other criminal cases within jurisdiction handled in 
“circuit court branch”. ) 


Appellate jurisdiction concurrent with circuit court over 
appeals from justice courts, “justice court branch”, and 
“municipal court branch”; appeals taken either to circuit 
court or county court (“circuit court branch”) at appel- 
lant’s option. 


TERRITORIAL ExTENT OF Civiz Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for justice courts 
in justice court branch and municipal court branch; gen- 
erally, same as for circuit courts in circuit court branch. 


AppeaLs. To supreme court, except that appeals from the justice 
and municipal branches are taken to the circuit court 
branch of the county court, or to the circuit court, at 
appellant’s option. 


ReMovaL oF Actions. Generally, provisions for change of venue 
in circuit court apply, but see act for special provisions. 


COLUMBIA COUNTY 


COUNTY COURT OF COLUMBIA COUNTY. (City of Portage). Wis. Laws 
1919 c. 574, as amended by 1921 c. 511; 1929 c. 198; 1933 c. 381.* 


2 . t, contemplated that an amendment will be proposed to the Legislature 
gen give this court jurisdiction practically concurrent with that of 
bg phe court. 
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JURISDICTION. 

Civ. Original jurisdiction in all actions and proceedings 
where the amount claimed does not exceed $25,000 ex- 
clusive of interest, costs and disbursements; actions to fore- 
close mortgages and mechanics liens where amount claim- 
ed does not exceed $25,000 regardless of value of the 
property; actions for divorce, affirmance or annulment of 
marriage, quieting title, partition, removing clouds on title. 

Appellate jurisdiction. Appeals from justices of the peace 
may be taken to circuit court or county court at the option 
of appellant. 

CriminaL. Original jurisdiction in all criminal cases except mur- 
der, manslaughter or homicide. 

Appellate jurisdiction. Appeals from justices of the 
peace may be taken either to circuit court or county court 
at option of appellant. 


TERRITORIAL ExTENT OF Crivit Process. No specific provision. 
PRACTICE AND ProcepurRE. Generally, same as for circuit courts. 


APPEALS. To supreme court. 


RemMova. oF Actions. Generally, provisions for change of venue 
relating to circuit courts apply. (See act for exceptions). 


CRAWFORD COUNTY 


COUNTY COURT OF CRAWFORD COUNTY (City of Prairie du Chien). 
Wis. Laws 1919 c. 554, as amended by 1933 c. 340. 


JURISDICTION. 
Civm. Original jurisdiction in all actions and proceedings 
where the amount claimed does not exceed $25,000 except 
where the title to lands will come in qustion; actions for 
forclosure of mortgages and mechanics liens not exceeding 
$25,000 regardless of value of property affected; actions 
for removing clouds on title to real estate; and partition 
actions. Also has jurisdiction and powers of justice of the 
peace. 
Appellate jurisdiction—none. 
Crminat. Original jurisdiction equal to that of justices of the 
peace. 
Appellate jurisdiction—none. 

















March | STATUTORY COURTS OF WISCONSIN 





TERRITORIAL ExTENT oF Crvit Process. No specific provision. 


PRACTICE AND ProcepuRE. Generally, same as for circuit courts, 
except as to actions within jurisdiction of justices of the 
peace. In such actions justice court practice and pro- 
cedure are followed generally. 


AppEALs. To supreme court, except for actions within jurisdiction 
of justices of the peace, which are appealed to circuit 
court. 


REMOVAL OF Actions. Generally, venue provisions relating to 
circuit courts apply, but see sections 4 (2) and 10 of Act 
for exceptions. 





DANE COUNTY 


SMALL CLAIMS COURT FOR DANE COUNTY (City of Madison). Wis. 
Laws 1945 c. 526, as amended by 1947 c. 614, s. 33, 34* 


JURISDICTION. 


Crvm. In general, same original jurisdiction as justices of the 
peace possess, but with certain exceptions specified in 
detail in the act. 


Appellate jurisdiction—none. 
CriminaL. Original jurisdiction—none. 
Appellate jurisdiction—none. 


TERRITORIAL EXTENT oF Civit Process. County-wide. Mailing 
of summons through court permitted. 


PRACTICE AND ProcepuRE. Generally, same as for justice courts. 
AppEaLs. To circuit court. 


REMOVAL oF Actions. No action may be removed, but when an 
affidavit of prejudice is filed a justice of the peace is 
called in, and when judge is disabled either a justice or 
court commissioner may discharge his duties. 


SUPERIOR COURT OF DANE COUNTY. (City of Madison). Wis. Laws 
1929 c. 217, as amended by 1931 c. 384; 1935 c. 523; 1948 c. 405. 


JURISDICTION. 
Civ. Original jurisdiction in all actions and proceedings ex- 





* Further amendments are being proposed. 
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cept those in which it is sought to recover more than 
$100,000 exclusive of interest and costs. 


Appellate jurisdiction. Concurrent with circuit court in 
appeals from justice courts. 


CriminaL. Original jurisdiction in bastardy cases and all criminal 
cases except treason. Exclusive jurisdiction of violations of 
City of Madison ordinances. Jurisdiction of justice courts 
in Madison abolished as to criminal and bastardy cases. 


Appellate jurisdiction concurrent with circuit court in 
appeals from justice courts. 


TERRITORIAL ExTENT OF Civ Process. No specific provision. 


PracTICE AND ProcepureE. Generally, same as for circuit courts, 
except that in ordinance violation cases the judge “shall 
kold the superior court as courts are held by justices of the 
peace.” No costs recoverable in any civil action over 
which a justice of the peace has jurisdiction. 


APPEALS. To circuit court in ordinance violation cases; to su- 
preme court in all other cases. 


Removat oF Acrions. Generally, venue provisions relating to 
circuit court apply. (See act for exceptions. ) 


DODGE COUNTY 


COUNTY COURT OF DODGE COUNTY. (City of Juneau). Anno. Stats. 
1889 c. 115, as amended by Wis. Laws 1895 c. 147. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings 
where amount claimed after deducting all payments and 
set-offs or where value of property in controversy does not 
exceed $25,000; actions to foreclose mortgages where 
amount does not exceed $25,000 regardless of value of 
property affected; actions for divorce or affirmance or an- 
nulment of marriage. 


Exclusive appellate jurisdiction over appeals from civil 
actions tried by justice courts. 


CRIMINAL.—none. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
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PRACTICE AND ProcepurE. Generally same as for circuit courts. 


AppEALS. To supreme court. 


REMOVAL oF Actions. Venue changed to circuit court if county 


judge is disqualified. If circuit judge is also disqualified, 
the action is removed to a county court of an adjoining 
county if such court has civil jurisdiction; otherwise to 
circuit court of adjoining county. 


DOOR COUNTY 


COUNTY COURT OF DOOR COUNTY. (City of Sturgeon Bay). Wis. Laws 
1945 c. 237. 


Jurispicrion. (This court is divided into two branches: A “cir- 


cuit court” branch and a “justice court” branch). 


Crvm. Original jurisdiction in all actions and proceedings ex- 


cept where the debt or balance due or damages or relief 
claimed in the complaint exceeds $25,000; also jurisdiction 
equal to that normally vested in justices of the peace. In 
cases where amount claimed or value of property involved 
exceeds $50, justices of the peace within county are de- 
prived of jurisdiction. 

Appellate jurisdiction is vested in the circuit court 
branch concurrent with that of the circuit court in all 
cases of appeals from justice courts and the “justice court 
branch.” (Appellant has option. ) 


CriMinaL. Original jurisdiction in bastardy actions and all crim- 


inal cases except homicide. Justices of the peace within 
county are deprived of all criminal jurisdiction. 

Appellate jurisdiction is vested in the circuit court 
branch concurrent with that of the circuit court in all 
cases of appeals from “justice court branch.” (Appellant 
has option. ) 


TERRITORIAL ExTENT OF Crvit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts, 


in “circuit court branch”; generally, same as for justice 
courts in “justice court branch”. 


AppeaLs. To supreme court from “circuit court branch”; to cir- 





cuit court or to “circuit court branch” from “justice court 
branch”. 
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ReMovaL oF Actions. In “circuit court branch” venue provisions 
regulating circuit courts apply generally. (See act for ex- 
ceptions.) In “justice court branch”, county judge, if dis- 
qualified, calls in a justice of the peace or court commis- 
sioner to preside without removing action. 


DOUGLAS COUNTY 


MUNICIPAL COURT FOR DOUGLAS: COUNTY. (City of Superior). Wis. 
Laws 1887 c. 497, as amended by 1889 c. 181; 1891 c. 61; 1893 c. 112; 
1895 c. 278; 1897 c. 261; 1899 c. 219; 1899 c. 247; 1903 c. 291; 1905 c. 
191; 1909 c. 64; 1911 c. 243; 1913 c. 187; 1921 c. 197; 1921 c. 198. 


JURISDICTION. 
Cirvi.. Original jurisdiction in civil matters over such subjects 


as justice courts have jurisdiction and where the amount 
claimed over and above set-offs does not exceed $500. 
Appellate jurisdiction—none. 

CrimMinaL. Original jurisdiction in all criminal prosecutions for 
offenses not punishable by imprisonment in state’s prison. 
Exclusive jurisdiction over violations of ordinances, etc., 
of the City of Superior. Justices in the City of Superior 
deprived of criminal jurisdiction. 

Appellate jurisdiction—none. 


TERRITORIAL ExteENT OF Crvit. Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for justice courts, 
except that the judge within 20 days after judgment in civil 
cases may set aside, modify, or reverse any judgment 
and grant new trials. 


Appeats. To circuit court or to superior court of Douglas county. 


REMOVAL oF Actions. No specific provision. 


SUPERIOR COURT OF DOUGLAS COUNTY. (City of Superior). Wis. 
Laws 1893 c. 33, as amended by 1893 c. 301; 1895 c. 324; 1895 c. 371; 
1897 c. 112; 1899 c. 108; 1899 c. 188; 1901 c. ,88; 1908 c. 117; 1911 ¢. 
806; 1913 c. 538; 1919 c. 84; 1919 c. 100. 


JURISDICTION. 


Civ. Original jurisdiction in all civil actions and proceedings 
except those under chapter 151 Wis. Stats. of 1898 (ch. 296 
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of present statutes) when the value of property in contro- 
versy, or amount claimed or sought to be recovered, after 
deducting all payments and set-offs shall not exceed 
$5,000,000, and over all actions for divorce and for affirm- 


ance or annulment of marriage. 


Exclusive appellate jurisdiction over appeals from muni- 
cipal court and justice courts. 


CaIMINnaL. Original jurisdiction over all crimes except duelling 
and challenging to a duel. 


Exclusive appellate jurisdiction over appeals from muni- 
cipal court or justice courts. 


TERRITORIAL EXTENT OF Crivit Process. State-wide under Ameri- 
can Land & Trust Co. vs. Bond, 91 Wis. 204 (1895). 


PRACTICE AND ProcepurE. Generally same as for circuit courts. 
Appeats. To supreme court. 


RemovaL or Actions. No specific provision except that generally 
venue is changed to circuit court of Douglas county. 


DUNN COUNTY 


COUNTY COURT OF DUNN COUNTY. (City of Menomonie). Wis. Laws 
1943 c. 14. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings at 
law where the claim, debt, damage, penalty or forfeiture 
does not exceed $2,000; actions to recover possession of 
personal property with damages for unlawful taking or 
detention where value of property claimed does not exceed 
$2,000; actions under Chapter 291 of the Statutes when 
amount claimed does not exceed $2,000; actions for breach 
of recognizance given in said court and actions for for- 
feitures. Judgment by confession in any sum not ex- 
ceeding $2,000. 


Appellate jurisdiction—none. 


CrrinaL- Original jurisdiction over all criminal offenses not 
punishable by commitment to state prison and all offenses 
under the charter and ordinances of Dunn county and 
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all cities, towns and villages in Dunn county. Justices 
of the peace in Dunn county deprived of jurisdiction over 
illegitimacy cases and criminal cases. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Crvit Process. State-wide. 
PRACTICE AND Procepure. Generally, same as for justice courts. 
APPEALS. To circuit court. 


REMOVAL oF Actions. No action is removable, but in case of dis- 
qualification of judge, a court commissioner or qualified 
judge of an adjoining county shall be called in to preside. 


EAU CLAIRE COUNTY 


COUNTY COURT OF EAU CLAIRE COUNTY. (City of Eau Claire). Wis. 
Laws 1927 c. 209, as amended by 1935 c. 63; 1937 c. 404. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions at law where the 
debt, damages, penalty or forfeiture does not exceed $500, 
except actions involving title to real estate; actions to 
recover possession of personal property with damages for ' 
unlawful taking or detention where value of property 
claimed does not exceed $500; all actions under Chapter 
291 of the Statutes when amount claimed does not exceed 
$500. Judgment by confession in sum not exceeding $500. 





Appellate jurisdiction—none. 


Criina. Original jurisdiction in all criminal cases not pun- 
ishable by commitment to state prison; also jurisdiction 
of all offenses under chapter, ordinances, etc., of the city 
of Eau Claire. Justices of the peace in the city of Eau 
Claire deprived of criminal jurisdiction and even of power 
to conduct preliminary examinations. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. State-wide. 
PRACTICE AND ProcepurE. Generally, same as for justice courts. 
AppEALs. To circuit court. 
REMOVAL oF Actions. No action removable, but if judge is dis- 
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qualified, a court commissioner or a justice of the peace 
of the county is called in to preside. 


FLORENCE COUNTY 


COUNTY COURT OF FLORENCE COUNTY. (Village of Florence). Wis. 
Laws 1907 c. 424. 


JURISDICTION. 


Crm. Original jurisdiction in all actions and proceedings at 
law where the debt, damages, penalty or forfeiture shall 
not exceed $500 and actions to recover possession of per- 
sonal property with damages for unlawful taking or de- 
tention thereof, where value of property claimed shall not 
exceed $500. Judgment by confession in sum not exceed- 
ing $500. 


Appellate jurisdiction—none. 





CriMINAL. Original jurisdiction in all criminal cases arising with- 
in the county and not punishable by commitment to state 
prison. 





Appellate jurisdiction—none. 


TERRITORIAL ExTENT OF Civit Process. Throughout county. 


Sa a TPT er veyenediny 


PRACTICE AND ProcepurRE. Generally, same as for justice courts. 
Apreats. To circuit court. 


ReMovaL oF Actions. No specific provision. 





FOND DU LAC COUNTY 


COUNTY COURT OF FOND DU LAC COUNTY. (City of Fond du Lac). 
Ann, Stats. 1889 c. 115, as amended by Wis. Laws 1911 c. 256; See 162 
Wis. 410. 


JURISDICTION. 


Civm. Original jurisdiction in all actions and proceedings, ex- 
cept those under chapter 151 Annotated Stats. 1889 (Ch. 
291 of present Statutes) where amount claimed does not 
exceed $20,000, including foreclosure of mortgages where 
amount claimed does not exceed $20,000 regardless of 
value of property affected, and all actions for divorce or 
for affirmance or annulment of marriage. 




















CrminaL. Original jurisdiction—none. 


TERRITORIAL ExTENT OF Crvit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for circuit courts. 
AppEALs. To supreme court. 


REMovAL oF Actions. If judge is disqualified, venue is changed 


MUNICIPAL COURT OF FOND DU LAC COUNTY. (City of Fond du Lac). 
Wis. Laws 1921 c. 244, as amended, Laws 1921 c. 509; Laws 1923 c. 187; I 
Laws 1925 c. 76; Laws 1927 c. 319; Laws 1933 c. 96; Laws 1948 c. 285. 


JURISDICTION. 
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Exclusive appellate jurisdiction over appeals from jus- 
tice courts except those in city and town of Ripon. 


Appellate jurisdiction—none. 


to circuit court of the county. 





Crvi.. Original jurisdiction in all actions and special proceed- 


CriminaL. Original jurisdiction in bastardy cases and offenses 


TERRITORIAL ExTENT OF Crvit Process. State-wide. 
PRACTICE AND Procepure. Generally, same as for justice courts. 


AppEALs. To circuit court, except that appeals in bastardy actions 


REMOVAL oF Actions. No removal, buit if judge is disqualified 





ings at law where the value of the property in controversy 
or amount claimed or sought to be recovered, after de- 
ducting al! payments and set-offs, shall not exceed $1,000; 
also actions of unlawful detainer, but no jurisdiction where 
title to realty is in question. 

Appellate jurisdiction—none. 


Nee A ON, 


arising within the county not punishable by fine exceeding 
$1,000 or two years in state prison or both. Exclusive juris- 
diction over offenses arising in city of Fond du Lac not 
punishable by more than six months imprisonment in 
county jail or fine of $100 or both; and over violations of 
ordinances, etc. of city of Fond du Lac. 


Appellate jurisdiction—none. 





go to supreme court. 


or disabled, a judge of any court of record may be called 
in; right to change venue pursuant to Sec. 261.03 preserved. 




















- 
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MUNICIPAL COURT OF THE CITY AND TOWN OF RIPON (City of 
Ripon). Wis. Laws Ann. Stats. 1889 c. 115, as amended by Wis. Laws 1897 
c. 128; Wis. Stats. 1898 s. 2484-2498; Wis. Stats. 1898 s. 2544(i); Laws 1901 
c. 105; Laws 1909 c. 23; Laws 1911 c. 317; Laws 1915 c. 179; Laws 1928 
c. 216. 


JURISDICTION. 


Civ. Original jurisdiction in all actions where value of prop- 
erty in controversy or amount claimed or sought to be 
recovered, after deducting all payments and set-offs, shall 
not exceed $50,000; also mortgage foreclosures where 
amount claimed does not exceed $50,000 regardless of 
value of property. 


Exclusive appellate jurisdiction over appeals from jus- 
tice courts in the city and town of Ripon. 


CriMInaL. Original jurisdiction in all criminal actions arising 
within the city or town of Ripon not punishable by im- 
prisonment in state prison; and exclusive jurisdiction over 
violations of ordinances of the city of Ripon and over 
offenses committed within the town and city of Ripon 
of which justices of the peace would ‘otherwise have juris- 
diction. 


Exclusive appellate jurisdiction over appeals from jus- 
tice courts in the city and town of Ripon. 


TERRITORIAL EXTENT OF Crvit Process. No explicit provision, but 
act provides that if civil process is served personally in 
Wisconsin outside the city or town of Ripon and person 
served does not object and appears, court acquires juris- 
diction; otherwise case is transferred to circuit court. 


PRACTICE AND ProcepurRE. Generally same as for circuit courts. 


AppEALs. To supreme court, except that appeals in criminal cases 
which would otherwise be triable by justice courts are 
appealed to circuit court. 


REMovAL oF Actions. When a judge is disqualified case may be 
sent to circuit court or any court of record in the county, 
or the judge of any such court may be called in to preside 
in the municipal court. In criminal cases triable by justice 
courts and in ordinance violation cases, the judge, if dis- 
qualified, shall call in a justice of the peace of the county 
to preside. 
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Any resident of Ripon can remove actions pending in 
other courts of record in the state to municipal court if 
municipal court has jurisdiction. 


GREEN COUNTY 


COUNTY COURT OF GREEN COUNTY. (City of Monroe). Wis. Laws 
1927 c. 370. 


JURISDICTION. 


Civm. Original jurisdiction in all actions and proceedings ex- 
cept in actions at law or contract where debt or balance 
due or damages claimed in the complaint exceed $50,000. 


Appellate jurisdiction of cases tried by justices and 
municipal judges in the county; appeals taken either to 
circuit court or county court at the appellant’s option. 


CriminaL. Original jurisdiction in bastardy actions and all crim- 
inal cases except murder, manslaughter and homicide. 


Appellate jurisdiction—none. 
TERRITORIAL Extent OF Civ. Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit court, 
except that in actions triable by justice courts, justice 
court practice and procedure are followed generally. 


AppEALs. To supreme court, except that actions normally within 
jurisdiction of justices of the peace are appealed to circuit 
court. 


ReMovaL or Actions. Generally, provisions relating to change 
of venue in circuit court apply. (See act for exceptions). 


IOWA COUNTY 


COUNTY COURT OF IOWA COUNTY. (City of Dodgeville). Wis. Laws 
1915 c. 339, as amended by Laws 1917 c. 57; Laws 1919 c. 50; 1923 c. 62. 


JURISDICTION. 


Civm. Original jurisdiction in all actions and proceedings ex- 
cept in actions at law on contract where amount sought 
in the complaint exceeds $50,000. 


Appellate jurisdiction concurrent with that of circuit 
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court over appeals from cases tried by municipal and 
justice courts; appellant’s option. 


CraminaL. Original jurisdiction in bastardy actions, and all crim- 
inal cases except murder, manslaughter and homicide. “All 
examinations, recognizances and commitments from or by 
any examing magistrate of said county in bastardy cases 
and in all criminal actions, except charges of murder, 
manslaughter and homicide, shall be certified and returned 
to such county court, instead of to the circuit court for said 
county.” 


Exclusive appellate jurisdiction of criminal cases appeal- 
ed from municipal and justice courts. 


TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for circuit courts. 
AppEALs. To supreme court. 


ReMovaL oF Actions. Generally, venue provisions in circuit 
courts apply. (See act for exceptions. ) 


IRON COUNTY 


COUNTY COURT OF IRON COUNTY. (City of Hurley). Wis. Laws 1925 
c. 22, as amended by Laws 19387 c. 324. 


JURISDICTION. { 


Crvm. Original jurisdiction in all actions and proceedings at 
law where the amount sought does not exceed $500; 
actions to recover possession of personal property with 
damages for unlawful taking or detention where value of 
property claimed does not exceed $500 exclusive of dam- 
ages; actions on an account when the same is reduced 
by credits given to an amount not exceeding $500; all 
actions under chapter 291 of the Statutes when amount 
claimed does not exceed $500. Judgments by confession 
in sum not exceeding $1,000. 


Appellate jurisdiction—none. 


Crmaunau. “Exclusive original jurisdiction of all crimes and mis- 
demeanors occurring in said county to the same extent 
and as fully as justices of the peace had prior to the repeal 
of Chapter 22 Laws of 1907 or may hereafter have, and 
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all charges for offenses arising within said county and 
which are not punishable by commitment to state prison.” 
“No justice of the peace within said county shall have or 
exercise jurisdiction in any criminal case,” but justices 
may issue warrants returnable to county court. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Crvit Process. No specific provision. 


PRACTICE AND ProcepurRE. Generally, same as for justice courts. 


Appeals. To circuit court. 

REMOVAL oF Actions. No action is removable, but if judge is dis- 
qualified, a justice or court commissioner of the county 
is called in to preside. 


JACKSON COUNTY 


COUNTY COURT OF JACKSON COUNTY. (City of Black River Falls). 
Wis. Laws 1945 c. 263* 


JURISDICTION. 

Crvm. Original jurisdiction in all actions and proceedings ex- 
cept where value of property in controversy or debt or 
balance due or damages claimed in the complaint exceeds 
$2,000 exclusive of interest, costs and disbursements. 

Appellate jurisdiction. Appeals from justice courts are 
taken to county court or circuit court at option of appel- 
lant. 

CrIMINAL. Original jurisdiction in all bastardy actions, and all 
criminal cases except murder and manslaughter; also over 
offenses against ordinances of the county and of cities, 
towns and villages therein. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for circuit courts. 


Appeats. No specific provision, but section 3 of act provides that 
in “review of orders and judgments of the county court, 


*It is contemplated that a re-draft will be submitted to 1949 legislature. 
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the procedure in circuit court shall obtain except as other- 
wise provided in this section and in chapter $24 of the 
Statutes.” 


RemMovaL oF Actions. Generally, venue provisions relating to 
circuit courts apply. (See act for exceptions. ) 


JEFFERSON COUNTY 


COUNTY COURT FOR JEFFERSON COUNTY. (City of Jefferson). Wis. 
Laws 1947 c. 555. 


JURISDICTION. 


Civ. Original jurisdiction. All actions and proceedings where 
the sum demanded or value of property involved does not 
exceed $250,000; mortgage foreclosures in which amount 
claimed, and divorce actions in which alimony asked, does 
not exceed $250,000 regardless of value of property 
affected. 


Appellate jurisdiction. Appeals from justice courts may 
be taken either to circuit court or to county court at ap- 
pellant’s option. 


Crimmna. Original jurisdiction—none. 
Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. No specific provision. 
PRACTICE AND ProcepureE. Generally, same as for circuit courts. 
ApPpEALS. To supreme court. 


RemMovaL oF Actions. Generally, venue provisions relating to 
circuit courts apply. (See act for exceptions. ) 


JUNEAU COUNTY 


COUNTY COURT OF JUNEAU COUNTY (City of Mauston). Wis. Laws 
1929 c. 395. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings in- 
cluding actions to recover personal property with damages 
for unlawful taking or detention, where value of property 

or amount claimed or sought to be recovered after deduct- 
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ing all payments and set-offs does not exceed $500. Judg- 
ments by confession in sum not exceeding $500. 


Appellate jurisdiction—none. 

CriminaL. Original jurisdiction. All offenses triable by justice 
courts, including violations of county ordinances and 
ordinances of cities and villages in county. 

Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. County-wide. 
PRACTICE AND ProcepurE. Generally, same as for circuit courts. 


APPEALS. To circuit court. 


ReMovaL oF Actions. If judge is disqualified, and amount in- 
volved does not exceed $200 and is triable in justice court, 
a justice of the peace is called in to preside. If amount is 
greater than $200 the action is transferred to circuit court 
or, by consent, a county judge of some other county 
called in. 


KENOSHA COUNTY 


COUNTY COURT OF KENOSHA COUNTY. (City of Kenosha). Wis. Laws 
1929 c. 422. 








JURISDICTION.* 


Crvm. Original jurisdiction. All actions and proceedings where 
amount claimed does not exceed $50,000; actions for fore- 
closure of mortgages and mechanics liens where amount 
claimed does not exceed $50,000, regardless of value of 
property affected; actions for divorce or affirmance or 
annulment of marriage; actions for removing clouds on 
and quieting title to real estate; and partition actions. 
“There is hereby conferred on the county court of Ke- 
nosha county jurisdiction concurrent with the circuit 
branch of the municipal court of Kenosha county, as con- 
tained in Chapter 18 of the Laws of 1909, and all acts 
amendatory thereof, and supplemental thereto; and the 
same is hereby adopted with all of the powers, duties, 
and restrictions of said municipal court to the same intent 








* See Supra p. 215. 
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and purpose as if said Chapter 18 of the Laws of 1909 
and the acts amendatory thereof and supplemental there- 
to were fully set forth therein; except that said county 
court shall not have jurisdiction of matters now cognizable 
by the justice court branch of said municipal court. . . .” 


Appellate jurisdiction. Appeals from justice courts taken 
either to the county court, municipal court or circuit court. 


CrmunaL. Original jurisdiction. Bastardy actions, and all crim- 
inal cases except murder, manslaughter, and homicide. In 
preliminary examinations conducted in county court, de- 
fendants bound over for trial to municipal or circuit court. 


Appellate jurisdiction. Appeals from justice courts may 
be taken either to county court, municipal court, or cir- 
cuit court. 


TERRITORIAL EXTENT OF Crivit Process. State-wide. 


PRACTICE AND ProcepurE. The general provisions of law appli- 
cable to circuit and justice courts apply, but this court is 
given power to make its own rules of practice “which 
shall conform as nearly as applicable to the rules of prac- 
tice of circuit courts.” 


APPEALS. To supreme court. 


ReMovaL oF Actions. Generally, venue provisions relating to 
circuit courts apply. 


MUNICIPAL COURT OF KENOSHA COUNTY. (City of Kenosha). Wis. 
Laws 1909 c. 18, as amended, Laws 1918 c. 652; Laws 1929 c. 423; Laws 
1939 c. 429; Laws 1945 c. 30. 


JURISDICTION. 


Crvm. Original jurisdiction. All actions and special proceed- 
ings where the value of property in controversy or amount 
claimed after deducting all payments and set-offs does not 
exceed $100,000, and all actions or proceedings where 
amount claimed does not exceed $100,000 regardless of 
value of the property affected. 


Appellate jurisdiction. Appeals from justice courts may 
be taken either to municipal court, county court, or cir- 
cuit court. 
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Crminat. Original jurisdiction. Bastardy cases and all crimes 
except homicide. Exclusive jurisdiction over violations of 
ordinances of the city of Kenosha and over offenses com- 
mitted within city and county which would otherwise be 
cognizable by justices of the peace. 


Appellate jurisdiction—none. 
TERRITORIAL ExTeNtT oF Crviz Process. State-wide. 


PRACTICE AND Procepure. The general provisions of law appli- 
cable to circuit and justice courts shall apply, but this 
court is given power to make its own rules of practice 
“which shall conform as nearly as applicable to the rules 
of practice of circuit courts.” 


AppEALs. To supreme court except in those cases which would 
otherwise be triable in justice courts. In such cases, ap- 
peals are taken to circuit court. 


ReMovaL oF Actions. Generally, venue provisions relating to 
circuit courts apply. (See act for exceptions. ) 


KEWAUNEE COUNTY 


COUNTY COURT OF KEWAUNEE COUNTY. (City of Kewaunee.) Wis. 
Laws 1939 c. 289. 


JURISDICTION. 
Crvi. Original jurisdiction. All actions and proceedings ex- 


cept where the debt or balance due, or damages or relief 
claimed in the complaint exceeds $25,000. 


Appellate jurisdiction. Appeals from justice courts and 
from justice court branch of county court are taken either 
to circuit court or circuit court branch of county court at 
option of appellant. 


Crmina. Original jurisdiction. Bastardy actions, and all crimes 
except homicide. 


Appellate jurisdiction. Appeals from justice courts 
and justice court branch of county court are taken either 
to circuit court or circuit court branch of county court at 
option of appellant. 


TERRITORIAL ExTeENT OF Civiz Process. No specific provision. 
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PRACTICE AND Procepure. In circuit court branch, generally 
same as for circuit courts. In justice court branch, gen- 
erally same as for justice courts. 


AprEALs. To supreme court from circuit court branch. To circuit 
court or to circuit court branch of the county court from 
the justice court branch. 


Removal oF Actions. In circuit court branch, venue provisions 
relating to circuit courts apply generally. (See act for 
exceptions.) In justice court branch if judge is disquali- 
fied, venue may be changed as in justice courts generally, 
or judge may retain action and call in a justice of the 
peace to preside. 


LA CROSSE COUNTY 


COUNTY COURT OF LACROSSE COUNTY. (City of LaCrosse). Wis. 
Laws 1897 c. 129, as amended by 1899 c. 8; c. 9; c. 18; 1901 c. 64; 1909 
c. 85. 


JURISDICTION. 
Crvm. None. 


CriminaL. Exclusive original jurisdiction to try “all cases of 
misdemeanor and all prosecutions under the police regu- 
lations of the state (bastardy excepted ) arising within said 
county. . . . On plea of guilty by one accused of crime, 
the said court shall have jurisdiction and power to sen- 
tence the accused for any offense for which the highest 
penalty provided by law does not exceed five year’s im- 
prisonment in the state prison.” No jurisdiction to try 
violations of city or village ordinances. 


Jurisdiction of justices of the peace abolished except as 
to ordinance violations. Justices may issue warrants re- 
turnable to county court. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT oF Crviz Process. No civil process. 
PRACTICE AND ProcepureE. Generally, same as for justice courts. 
Appeats. To circuit court. 


REMovAL oF Actions. No case removable but if judge is dis- 
qualified a justice of the peace is called in to preside. 
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LAFAYETTE COUNTY 


COUNTY COURT OF LAFAYETTE COUNTY. (City of Darlington). Wis. 
Laws 1918 c. 287, as amended by 1915 c. 357; 1917 c. 167. 


JURISDICTION. 
Civ. Original jurisdiction in all actions and proceedings ex- 


cept actions at law on contract where the debt or balance 
due or damages claimed in the complaint exceeds $50,000. 


Appellate jurisdiction. Appeals from municipal and 
justice courts in all civil actions are taken either to circuit 
court or county court at option of appellant. 


CriminaL. Original jurisdiction over bastardy actions and all 
offenses except murder, manslaughter and homicide. 


Exclusive appellate jurisdiction of cases tried by muni- 
cipal and justice courts. 


TERRITORIAL ExTENT OF Crvit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for circuit courts. 
APPEALS. To supreme court. 


ReMovaL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions). 


LANGLADE COUNTY 


COUNTY COURT OF LANGLADE COUNTY. (City of Antigo). Wis. Laws 
1935 c. 337, as amended by 1945 c. 167. 


JURISDICTION. 


Crvm. Upper MunicrpAL BRANCH: 
Original jurisdiction in all actions and proceedings ex- 
cept where recovery is sought in excess of $100,000, ex- 
clusive of interest and costs. 


Exclusive appellate jurisdiction over civil appeals from 
justice court where amount does not exceed $100. Jurisdic- 
tion concurrent with circuit court (at option of appellant) 
over other appeals from justice court and from lower 
branch of county court. 

Lower MuNICIPAL BRANCH: 

Original jurisdiction in all actions and proceedings at 

law where the debt, demand, damage, penalty or for- 
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feiture does not exceed $500, and actions to recover pos- 
session of personal property with damages for unlawful 
taking or detention where value of property does not ex- 
ceed $500 exclusive of damages. 





Appellate jurisdiction—none. 


CRIMINAL. UPPER MUNICIPAL BRANCH: 
Original jurisdiction over all crimes arising in 
county except treason and homicide. 
Appellate jurisdiction, concurrent with that of cir- 


cuit court, over appeals from justice courts and from lower 
municipal branch. Appellant has option. 


Lower Municipal BRANCH: 

Exclusive original jurisdiction of violations of Anti- 
go and county ordinances, etc. Justice courts in Antigo 
deprived of jurisdiction in criminal and bastardy proceed- 
ings. 

Appellate jurisdiction—none. 

TERRITORIAL EXTENT OF CiviL PROCESS. 


Uprer MuniciPaL BRANCH: 
State-wide except as otherwise specifically provided. 


Lower MunIcIPAL BRANCH: 
County-wide. 


PRACTICE AND ProcepuRE. Generally, same as for circuit courts, 
in upper branch, and generally, same as for justice courts 
in lower branch. 


Appreats. To supreme court where case was tried according to 
circuit court procedure. To circuit court or to upper 
branch at appellant’s option where case was tried accord- 
ing to justice court procedure. 


REMOVAL OF ACTIONS. 


Upper Municipal BRANCH: 
Generally, venue provisions relating to circuit courts 
apply. (See act for exceptions). 


Lower Municipal BRANCH: 
No removal allowed, but if judge is disqualified, a court 
commissioner who is an attorney is called in to preside. 
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LINCOLN COUNTY 


COUNTY COURT OF LINCOLN COUNTY. (City of Merrill). Wis. Laws 
1939 c. 64. 


JURISDICTION. 


Crvi.. Upper BRANCH: 

Original jurisdiction in all actions and proceedings ex- 
cept where the value of property in controversy or debt or 
balance due or damages claimed in the complaint exceeds 
$25,000 exclusive of interest, costs and disbursements. 


Appellate jurisdiction over cases tried by lower branch. 


Lower BRANCH: 

Original jurisdiction in all actions and proceedings at 
law where the debt, demand, value of property or dam- 
ages claimed in the complaint does not exceed $1,000. 


Appellate jurisdiction—none. 


CRIMINAL. UPPER BRANCH: 
Original jurisdiction in bastardy actions, and all 
criminal cases except murder. 


Appellate jurisdiction over cases tried by lower 
branch. 


Lower BRANCH: 

Original jurisdiction over all crimes arising within the 
county not punishable by imprisonment in state prison, 
and over violations of ordinances of county and of cities, 
towns and villages therein. Criminal jurisdiction of jus- 
tices in county abolished. 


TERRITORIAL ExTENT OF Civ. Process. State-wide as to upper 
branch; no specific provision as to lower branch. 


Practice AND Procepure. Generally same as for circuit courts 
in upper branch, and generally same as for justice courts 
in lower branch. 


APPEALS. UPPER BRANCH: 
To supreme court. 


LOwER BRANCH: 
To circuit court or to upper branch at option of 
appellant. 
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REMOVAL OF AcTIONS. UPPER BRANCH: 


Generally venue provisions relating to circuit courts 
apply. 
Lower BRANCH: 


If judge is disqualified, circuit court commissioner or 
qualified judge of any adjoining county is called in to 
preside. 


SECOND MUNICIPAL COURT OF LINCOLN COUNTY. (City of Toma- 
hawk). Wis. Laws 1901 c. 314. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings at 
law where the debt, damages, demand, penalty or for- 
feiture does not exceed $500; actions to recover possession 
of personal property with damages for unlawful taking or 
detention where value of property claimed does not ex- 
ceed $500 exclusive of damages; actions on account when 
reduced by credits to an amount not exceeding $500; all 
actions under chapter 145 of Statutes of 1898 (chapter 291 
of present Statutes) when amount claimed does not ex- 
ceed $500. Judgment by confession in sum not exceeding 
$1,000. 


Appellate jurisdiction—none. 


CriMINaL. Original jurisdiction over all offenses not punishable 
by commitment to state prison and over offenses against 
the ordinances, etc. of City of Tomahawk. Justices of City 
of Tomahawk deprived of criminal jurisdiction. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND Procepure. Generally, same as for justice courts. 
APPEALS. To circuit court. 


ReMovaL oF Actions. No removal allowed, but if action would 
otherwise be triable in justice court, a justice is called in 
to preside. If action would not be triable in justice court 
the action is transferred to county court of Lincoln county. 
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MANITOWOC COUNTY 


MUNICIPAL COURT OF MANITOWOC COUNTY (City of Manitowoc). 
Wis. Laws 1895 c. 17, as amended by 1903 c. 193; 1907 c. 659; 1909 c. 364, 


JURISDICTION. 

Crvm. Original jurisdiction in all actions and proceedings at 
law where the debt, damages, etc., do not exceed $500; 
actions to recover possession of personal property with 
damages, etc., if value of property claimed does not ex- 
ceed $500; and actions under chapter 145 of the revised 
Statutes (chapter 291 of present Statutes) where amount 
involved does not exceed $500. Judgment by confession 
for any sum not exceeding $1,000. 


Appellate jurisdiction—none 
Crna. Exclusive original jurisdiction in all bastardy actions 
and all criminal actions arising within county not punish- 
able by commitment to state prison, and exclusive jurisdic- 
tion to conduct preliminary examinations in all cases. 
Appellate jurisdiction—none 
TERRITORIAL ExTeNT oF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 


APpPpEALs. To circuit court. 


ReMovaL oF Actions. In civil actions, if judge is disqualified, the 
judge of the county court is called in, or if such county 
judge is also disqualified, a justice of the peace is called 
in to preside. 


MARATHON COUNTY 


COUNTY COURT OF MARATHON COUNTY (City of Wausau). Wis. Laws 
1927 c. 127, as amended by 1983 c. 226; 1939 c. 461; 1948 c. 464. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings at 
law where the debt, demand, value of property or dam- 
ages claimed in the complaint does not exceed $1,000; 
actions for annulment of marriage and divorce. 


Appellate jurisdiction—none 
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CRIMINAL. Original jurisdiction over all offenses arising within 
the county not punishable by imprisonment in state prison; 
no jurisdiction over ordinance violations. Justice courts 
of the county deprived of criminal jurisdiction except for 
common assault and battery and for use of language tend- 
ing to provoke an assault or breach of the peace. 


Appellate jurisdiction—none 
TERRITORIAL EXTENT OF Crvit Process. No specific provision. 
PRACTICE AND Procepure. Generally, same as for justice courts, ex- 


cept in actions relating to annulment of marriage and 
divorce, where circuit court practice and procedure apply. 


Appeats. To circuit court except in divorce and annulment actions; 
such appeals are taken to supreme court. 


ReMovaL oF Actions. If judge is disqualified a court commissioner 
is called in, except in actions for divorce or annulment 
of marriage, in which cases, venue is changed to circuit 
court. In divorce or annulment actions where Marathon 
county is not the proper county in which the action 
should be tried, case can be removed to the circuit court 
of the proper county. 


MARINETTE COUNTY 


COUNTY COURT OF MARINETTE COUNTY (City of Marinette). Wis. 
Laws 1929 c. 110. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings ex- 
cept in actions on contract where debt or balance due or 
damages claimed in the complaint exceeds $25,000. 


Appellate jurisdiction over appeals from justice courts 
and police judges. 


Crna. Original jurisdiction in bastardy actions and over all 
offenses except murder, manslaughter and homicide. 


Appellate jurisdiction over appeals from justice courts 
and police judges. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts. 
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| APPEALS. To supreme court. 
BE REMovAL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. 





























MARQUETTE COUNTY 


COUNTY COURT OF MARQUETTE COUNTY (City of Montello). Wis. 
Laws 1921 c. 450, as amended by 1931 c. 199. 


JURISDICTION. 


Crvit. Original jurisdiction in all actions and proceedings at 
law where the debt, etc. does not exceed $2,000; actions ; 
to recover possession of personal property with damages 
for unlawful detention where value of property claimed 
does not xeceed $1,000. Judgment by confession in sum 
not exceeding $1,000. 


Appellate jurisdiction—none 


Crna. Original jurisdiction over all offenses arising within 
the county not punishable by commitment to state prison. 


Appellate jurisdiction—none. 
TERRITORIAL ExTeENT OF Crviz Process. County-wide. 
PRACTICE AND Procepure. Generally same as for justice courts. 
APPEALS. To circuit court. 


REMOVAL OF Actions. No specific provision. 


MILWAUKEE COUNTY 


CIVIL COURT OF MILWAUKEE COUNTY (City of Milwaukee). Wis. Laws 
1909 c. 549, amended by 1911 c. 9; 1911 c. 425; 1918 c. 261; 1918 c. 320; 
1913 c. 374; 1913 c. 747; 1915 c. 619; 1917 c. 594; 1919 c. 167; 1919 ¢. 
171; 1919 c. 408; 1919 c. 580; 1919 c. 671, s. 38; Sp. Sess. 1920 c. 28; 
1921 c. 299; 1921 c. 415; 1921 c. 538; 1923 c. 202; 1925 c. 155; 1925 c. 318; 
1927 c. 335; 1929 c. 59; 1929 c. 300; 1931 c. 206; 1933 c. 255; 1938 c. 256; 
1938 c. 257; 1933 c. 419; 1933 c. 432; 1935 c. 28; 1935 c. 232; 1935 c. 399; 
1935 c. 442; 1935 c. 443; 1987 c. 876; 1939 c. 37; 1943 c. 189; 1948 c. 582; 
1945 c. 6; 1947 c. 264; 1947 c. 544. 


JURISDICTION. 


Crvm. Original jurisdiction in actions under 300.05 and 300.06 
(2) and (4) of the Statutes where amount involved does 
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not exceed $10,000; unlawful detainer actions; also such 
jurisdiction which was possessed by justice courts in Mil- 
waukee county on January 1, 1909. Small claims branch 
has assigned to it all civil court cases in replevin and for 
money recovery where amount involved does not exceed 


$50.00. 
Appellate jurisdiction—none 
CriMinaL. Original jurisdiction in bastardy proceedings. 
Appellate jurisdiction—none 


TERRITORIAL EXTENT OF Crvit Process. See State ex rel. Schneider 
v. Midland Investment Co., 219 Wis. 161, holding Civil 
Court of Milwaukee county to be a “municipal” court 
whose process could not run beyond borders of munici- 


pality. 


PRACTICE AND ProcepuRE. In unlawful detainer cases, and in other 
cases where amount involved in action does not exceed 
$200, generally same as for justice courts. In bastardy 
cases, and where amount involved in action exceeds $200 
(except unlawful detainer cases), generally same as for 
circuit courts. 


Appeats. To supreme court in bastardy cases; to circuit court in 
all other cases. 


ReMovaL. oF Actions. If judge to whom case is assigned is not 
impartial, case is transferred to another branch of civil 
court. If defendants are non-residents of Milwaukee 
county, venue may be changed in accordance with sections 
261.03 and 261.04. 


DISTRICT COURT OF THE COUNTY OF MILWAUKEE (City of Milwau- 
kee). Wis. Laws 1899 c. 218, as amended by 1901 c. 70; 1901 c. 124; 1901 
c. 363; 1903 c. 299; 1903 c. 388; 1905 c. 63; 1905 c. 429; 1907 c. 72; 1911 
c. 490; 1911 c. 496; 1913 c. 485; 1913 c. 702; 1915 c. 363; 1915 c. 483; 
1915 c. 619; 1917 c. 600; 1921 c. 483; 1921 c. 586; 1925 c. 20; 1929 c. 368; 
1933 c. 62; 1935 c. 513; 1937 c. 271; 1941 c. 226; 1941 c. 295; 1948 c. 319; 
1943 c. 449; 1948 c. 553, s. 42; 1947 c. 26. 


JURISDICTION. 


Crvm. None, except with respect to ordinance violations (see 
below) and commitment of insane, etc. persons. 
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i Crna. Exclusive jurisdiction over misdemeanors otherwise 
if triable in justice court and violations of city and county 
ordinances; also jurisdiction, but not exclusive, over all 
other offenses arising within the county where punish- 
ment does not exceed one year in state prison or county 
jail or fine of more than $1,000 or both. No jurisdiction 
in bastardy actions. (City of Milwaukee J. P. criminal 
jurisdiction abolished.) Court also has exclusive juris- 
diction to act as committing magistrate as to crimes com- 
mitted in Milwaukee county not within normal justice 
of the peace jurisdiction. 


TERRITORIAL ExTENT OF Crvit Process. No specific provision. 


PRACTICE AND ProcepurE. The provisions of law relating to crim- 
inal actions, proceedings and examinations in justice courts 
apply, except as modified in District Court Act. 


AppeaLs. To municipal court of Milwaukee county. 


Removat oF Actions. If judge is disqualified, the calendar judge of 
the civil court assigns a civil court judge to preside in dis- 
trict court. 


MUNICIPAL COURT OF THE CITY AND COUNTY OF MILWAUKEE 
(City of Milwaukee). Ann. Stats. 1889 c. 115, as amended by 1891 c. 228; 
1891 c. 265; 1891 c. 294; 1891 c. 338; 1893 c. 195; 1898 c. 257; 1895 ¢. 
7; 1895 c. 8; 1895 c. 45; 1897 c. 86; 1905 c. 59; 1907 c. 473; 1909 c. 228; 
1911 c. 306; 1911 c. 269; 1911 c. 395; 1915 c. 15; 1915 c. 58; 1917 c. 278; 
1917 c. 597; 1919 c. 151; 1928 c. 294; 1929 c. 368; 1935 c. 523; 1941 «. 


125; 1943 c. 382. 
JURISDICTION. 

Crvui.. Original jurisdiction concurrent with circuit court in 
habeas corpus proceedings, and in divorce actions (which 
must, however, be commenced in circuit. court and then 
transferred to municipal court). 


Appellate jurisdiction—none except for ordinance vio- 
lation cases (see below). 

CrIMINAL. Original jurisdiction over all crimes arising in Mil- 
waukee county, concurrent and equal with the circuit 
court, provided cases not within original exclusive juris- 
diction of Milwaukee District Court. Also jurisdiction 
concurrent with circuit court over bastardy proceedings 
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(which must, however, be commenced in circuit court 
and then transferred to municipal court). 

Appellate jurisdiction exclusive over appeals from crim- 
inal and ordinance violation cases tried in Milwaukee 
District Court. 


TERRITORIAL EXTENT OF Civi. Process. No civil process. 


PRACTICE AND ProcepurE. In general, same as for circuit courts. 
On appeals from district court, all provisions of law re- 
lating to appeals from justice court apply. 


APPEALS. To supreme court. 


ReMovAL oF Actions. If judge is disqualified, action is either re- 
moved to circuit court of Milwaukee county or, if circuit 
judge is disqualified, to another county; or any circuit 
judge of Wisconsin may be called in. (See act for com- 
plete provisions. ) 


a) 
MONROE COUNTY 


COUNTY COURT OF MONROE COUNTY (City of Sparta). Wis. Laws 
1919 c. 298, as amended by 1921 c. 174; 1927 c. 68. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings 
where the sum demanded or the value of property in- 
volved does not exceed $15,000; also actions for foreclosure 
of mortgages and mechanics liens where amount claimed 
does not exceed $25,000 regardless of value of property 
affected; actions for divorce or affirmance or annulment 
of marriage; actions for removing clouds on and quieting 
title to real estate; and partition actions. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 

Crimiunat-. Original jurisdiction in all bastardy actions, and all 

criminal cases except treason, murder, manslaughter and 

homicide, but court has no power to hold preliminary 
examinations. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 
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TERRITORIAL ExTENT OF Civit Process. No specific provision. 





PRACTICE AND ProcepurRE. Same as for circuit courts, except that in | 
cases normally triable by justice courts the jury shall be of 
the same number and be drawn in the same manner as in | 
justice courts. 


ApPEALs. To supreme court, except that appeals from civil cases 
normally triable by justice court where the amount in- 
volved is $20 or less go to the circuit court. 


Remova. or Actions. Generally, venue provisions for circuit courts 
apply (see act for exceptions). In actions triable by jus- 
tice courts, a court commissioner is called in to preside 
if judge is disqualified. 


ONEIDA COUNTY 


COUNTY COURT OF ONEIDA COUNTY (City of Rhinelander). Wis. Laws 
1929 c. 291, as amended by 1931 c. 258; 1933 c. 121; 1987 c. 105. 


JURISDICTION. 


Civiz. Upper Municipal BRANCH: 

Original jurisdiction in all actions and proceedings where 
amount sought to be recovered does not exceed $25,000 
exclusive of interest, costs. 

Appellate jurisdiction over appeals from lower munici- 
pal branch. Such appeals are taken either to upper muni- 
cpial branch or to circuit court at appellant’s option. 


Lower MunicIPAL BRANCH: 

Original jurisdiction in all actions and proceedings at 
law where the debt, demand, value of property or dam- 
ages claimed in the complaint does not exceed $500. 


Appellate jurisdiction—none. 


CrIMINAL. UPPER MUNICIPAL BRANCH: 
Original jurisdiction in bastardy actions, and all crim- 
inal cases except homicide. 
Appellate jurisdiction. Concurrent with circuit court 
over appeals from lower branch. Appellant has option. 


Lower MunicrPpaAL BRANCH: 
Original jurisdiction over all crimes arising within the 
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county not punishable by imprisonment in state prison. 
(J. P. courts deprived of criminal jurisdiction except that 
justices may issue warrants in felony cases returnable to 
county courts. ) 


Appellate jurisdiction—none. 


TERRITORIAL EXTENT OF Crvit Process. State-wide, but question 
as to lower municipal branch. 


PRACTICE AND PROCEDURE. 


Upper Municipal Brancu: Generally, same as for circuit 
courts. 


Lower MunicipaL Branco: Generally, same as for jus- 
tice courts. 


APPEALS. 
Uprer MunicipAL Branco: To supreme court. 


Lower MunicipaL BrancH: To upper branch or to cir- 
cuit court at appellant’s election. 


REMOVAL OF ACTIONS. 


Uprer MunicrpaAL BraNncH: Venue provisions relating to 
circuit courts apply. (But see act for exceptions. ) 


Lower MunicipaL Brancu: If judge is disqualified, a jus- 
tice of the peace or qualified judge of an adjoining 
county is called in. 


OUTAGAMIE COUNTY 


MUNICIPAL COURT OF OUTAGAMIE COUNTY (City of Appleton). 
Wis. Laws 1907 c. 23, as amended by 1907 c. 620; 1909 c. 195; 1911 c. 
78; 1911 c. 257; 1913 c. 54; 1919 c. 105; 1927 c. 141; 1927 c. 237; 1929 c. 
860; 1945 c. 19. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions where value of prop- 
erty or amount claimed or sought to be recovered after 
deductions does not exceed $200,000; actions for fore- 
closure of mortgages and liens where amount claimed 
does not exceed $200,000 regardless of value of property 
affected; and actions for divorce or annulment of mar- 
riage. In actions at law, including replevin actions, where 

amount involved after deductions does not exceed $500, 
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the municipal court has jurisdiction to try such actions 
by process and procedure of justice courts. May enter 
judgment by confession. 








Appellate jurisdiction exclusive over appeals from jus- 
tice courts where amount recovered does not exceed $50. 
In all other cases, appeals are taken either to circuit 
court or municipal court at the election of the successful 
party or his attorney. 


























CrminaL. Original jurisdiction concurrent with circuit court 
over all offenses except treason arising within the county; ' 
exclusive jurisdiction of a!l criminal actions which could 
otherwise be cognizable by justices of the peace, and of 
ordinance violations of Appleton; and jurisdiction con- 
current with justice courts in violations of other ordinances, 
and tramp cases arising outside of Appleton. 


Appellate jurisdiction. “Appeals from justice court in 
criminal cases and in prosecutions for violation of ordi- 
nances or charter provisions shall be to the municipal 
court.” 


TERRITORIAL ExTENT OF Civit Process. State-wide except in actions 
commenced by justice court process, in which cases pro- 
cess runs only throughout county. 


PRACTICE AND ProcepuRE. Generally, same as for circuit courts 
except that “in all actions or examinations commenced 
by process common to justice courts,” justice court practice 
and procedure apply. 


AppEALs. To supreme court in actions tried according to circuit 
court procedure; in “justice court” civil cases to supreme 
court or circuit court at option of the appellant; and in 
“justice court” criminal cases, to circuit court. 


REMOVAL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions.) In “justice 
court” actions no case is removable, but if judge is dis- 
qualified, the circuit or county judge or any other muni- 
cipal judge in the state having circuit court jurisdiction 
is called in. 
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OZAUKEE COUNTY 


COUNTY COURT OF OZAUKEE COUNTY (City of Port Washington). Wis. 
Laws 1939 c. 4. 


JURISDICTION. 


Crvu. Original jurisdiction in all actions and proceedings ex- 
cept in actions where the debt, etc. claimed in the com- 
plaint exceeds $50,000. 


Appellate jurisdiction. Appeals from justice courts in 
civil actions are taken either to circuit court or county 
court at appellant's option. 


CrminaL. Original jurisdiction in illegitimacy actions, and over 
all offenses except homicide. 


Appellate jurisdiction. No specific provision, but see 
section 3 of act, providing for appeals to this court from 
judgments of police justices. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for circuit courts. 
APPEALS. To supreme court. 


RemovaL or Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions. ) 


PEPIN COUNTY 


COUNTY COURT OF PEPIN COUNTY (City of Durand). Wis. Laws 1939 
ce. 91. 


JURISDICTION. 


Qrvm. Original jurisdiction in all actions and proceedings 
triable by justice courts. 


Appellate jurisdiction—none. 


Carmina. Original jurisdiction over all offenses triable by jus- 
tice courts. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Civit Process. No specific provision. 


PRACTICE AND ProcepuRE. Same as for justice courts. 
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Appeals. No specific provision, but apparently appeals are taken 
to circuit court. 


REeMovaL oF Actions. No specific provision. Apparently venue 
provisions for justice courts apply. 


POLK COUNTY 


COUNTY COURT OF POLK COUNTY (Village of Balsam Lake). Wis. Laws 
1927 c. 219, as amended by 1929 c. 160; 1945 c. 69; 1947 c. 144. 


JURISDICTION. 

Crvm. Original jurisdiction in all actions and proceedings ex- 
cept in actions on contract where the debt, etc. claimed 
in the complaint exceeds $100,000. 

Appellate jurisdiction over cases tried by justices of the 
peace and municipal judges. 

CriinaL. Original jurisdiction over all offenses arising within the 
county except murder, manslaughter, and homicide. 

Appellate jurisdiction over justice and municipal court 
cases. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurRE. Generally, same as for circuit courts. 
AppEALs. To supreme court. 


REMOVAL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions. ) 


MUNICIPAL COURT OF POLK COUNTY (Village of Balsam Lake). Wis. 
Laws 1891 c. 69, as amended by 1911 c. 20; 1987 c. 104; 1947 c. 38. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings at 
law including replevin actions where the debt, etc. or 
value of property involved does not exceed $500. Judg- 
ment by confession in sum not exceeding $500. 

Appellate jurisdiction—none. 

CriminaL. Original jurisdiction over all offenses arising within 
the county not punishable by commitment to state prison. 

Appellate jurisdiction—none. 
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TERRITORIAL ExTeNT oF Civit Process. No specific provision. 
PRACTICE AND ProcepuRE. Generally same as for justice courts. 


Appeats. To circuit court or to county court of Polk county, at 
option of appellant. 


REMOVAL OF Actions. If judge is disqualified, the nearest justice 
of the peace is called in. 


PORTAGE COUNTY 


COUNTY COURT OF PORTAGE COUNTY (City of Stevens Point). Wis. 
Laws 1947 c. 308. 


JURISDICTION. 


Civm. Original jurisdiction in all actions and proceedings 
where the sum demanded or the value of property in- 
volved does not exceed $15,000; actions for foreclosure 
of mortgages, mechanics liens and land contracts; actions 
for specific performance where amount claimed does not 
exceed $15,000 regardless of value of property affected; 
actions for divorce, affirmance or annulment of marriage; 
actions to remove clouds on and quiet title to real estate; 
and partition actions. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


CriminaL. Original juridsiction in illegitimacy actions, and over 
all offenses except murder and treason; exclusive jurisdic- 
tion over violations of ordinances of Stevens Point and 
Portage county. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


TERRITORIAL EXTENT OF Crvit Process. No specific provision. 


PRACTICE AND ProcepurRE. Generally, same as for circuit courts, ex- 
cept that actions triable by justice courts may be tried 
according to justice court practice and procedure. 


ApPEALs. To supreme court except in civil actions tried according 
to justice court procedure where amount involved does not 
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exceed $20 exclusive of costs. Such cases are appealed 
to circuit court. 


Removat oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions.) In actions 
tried according to justice court practice and procedure, 
if judge is disqualified, a justice of the peace is called in. 


RACINE COUNTY 


MUNICIPAL COURT OF RACINE COUNTY (City of Racine). Wis. Laws 
1897 c. 72, as amended by 1899 c. 117; 1905 c. 157; 1909 c. 51; 1909 c. 88; 
1909 c. 308; 1911 c. 184; 1911 c. 306; 1913 c. 658; 1915 c. 189; 1915 c. 
193; 1989 c. 313; 1948 c. 485. 


JURISDICTION. 


Civm. Original jurisdiction concurrent with circuit court in all 
actions and proceedings where value of property in con- 
troversy or amount claimed or sought to be recovered 
after deductions does not exceed $200,000, and actions to 
foreclose mortgages and mechanics liens where amount 
claimed does not exceed $200,000 regardless of value of 
property affected. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to municipal court or to circuit court. 


Carmina. Original jurisdiction in bastardy actions, and over all 
offenses arising in the county except murder; exclusive 
jurisdiction over offensés committed within the city of 
Racine otherwise triable by justice courts and over viola- 
tions of city of Racine ordinances. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to municipal court or to circuit court. 


TERRITORIAL ExTENT OF Crvit Process. No specific provision, but 
section 4 of act provides that court shall exercise jurisdic- 
tion “throughout the state.” 


PRACTICE AND Procepure. Generally, same as for circuit courts, 
but in actions otherwise triable in justice courts, justice 
court practice and procedure are followed. 


AppeaLs. To supreme court except in actions otherwise triable in 
justice courts. “Justice court” actions are appealed to cir- 
cuit court. 
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ReMovaL oF Actions. Generally, venue provisions relating to cir- 
cuit court apply. (See act for exceptions and further pro- 
visions. ) 


RICHLAND COUNTY 


COUNTY COURT OF RICHLAND COUNTY (City of Richland Center). 
Wis. Laws 1917 c. 91, as amended by 1923 c. 265. 


JURISDICTION. 


Civ. Original jurisdiction in all actions except where dam- 
ages sought exceed $25,000. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


CriminaL. Original jurisdiction over all offenses except murder, 
manslaughter, and homicide. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option 
of appellant. 


TERRITORIAL EXTENT OF Crivit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts, 
except that justice court practice and procedure are fol- 
lowed in actions otherwise triable in justice courts. 


ApPEALs. To supreme court, except that “justice court” actions are 
appealed to circuit court. 


RemMovaL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions); but that in 
“justice court” actions, if judge is disqualified, a justice 
of the peace is called in. 


ROCK COUNTY 


MUNICIPAL COURT OF THE CITY OF BELOIT (City of Beloit). Wis. 
Laws 1929 c. 269. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings, 
including divorce, except where value of property in con- 
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troversy or amount claimed exceeds $20,000; actions to 
foreclose mortgages, liens, land contracts and attachments 
where amount claimed does not exceed $20,000, regardless 
of value of property affected. 


Appellate jurisdiction over appeals from justice courts. 


CrIMINAL. Original jurisdiction in bastardy actions, and over all 
crimes, except murder and treason, and except over any 
case arising within the city of Janesville over which the 
municipal court for Rock county has exclusive jurisdiction. 
Violations of Beloit ordinances are triable only in this 
court or in circuit court. 


Appellate jurisdiction over appeals from justice courts. 
TERRITORIAL EXTENT OF Civit Process. State-wide. 


PRACTICE AND Procepure. Generally, same as for circuit courts, 
except that “justice court” actions in which amount in- 
volved is $500 or less may be tried according to justice 
court practice and procedure. 


Appeats. To circuit court in all actions which are tried according 
to justice court methods; to supreme court in all other 
cases. 


ReMovaL oF Actions. Where action is beyond justice court juris- 
diction, venue provisions relating to circuit courts apply, 
and venue changes are to circuit court for Rock county. 
In other actions venue may be changed to Rock county 
municipal court in same manner and for same reasons 
that changes are taken in justice courts; but judge of 
Beloit municipal court may retain action and call in the 
judge of Rock county municipal court. 


MUNICIPAL COURT FOR ROCK COUNTY (City of Janesville). Wis. Laws 
1935 c. 548. ’ 


JURISDICTION. 


Crvm. Original jurisdiction in all classes of actions “now” cog- 
nizable by justice courts where value of property in con- 
troversy or amount claimed after deductions does not ex- 
ceed $2,500, exclusive of interest and costs. 


Appellate jurisdiction over appeals from justice courts 
and police justices in the county. 
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CriMInaL. Original jurisdiction in illegitimacy actions, and over 
all offenses arising in the county, except murder and 
treason, and over violations of municipal ordinances. 
Exclusive jurisdiction over violations of city of Janesville 
ordinances. (Jurisdiction of J. P.s in Janesville abolished 
as to criminal and illegitimacy cases). 

Appellate jurisdiction appeals from justice courts and 
police justices in the county. 


TERRITORIAL EXTENT OF Crvit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts 
in all actions where amount involved exceeds $500; gen- 
erally, same as for justice courts in all actions where 
amount involved is $500 or less. 


Appeats. To circuit court, if amount involved is $500 or less. To 
supreme court in all other actions. Ordinance violation 
cases, if tried by jury, are appealed to supreme court; if 
tried without jury, to circuit court. 


RemovaL or Actions. Civil actions triable by circuit court pro- 
cedure may be removed by defendant to circuit court. In 
criminal actions and ordinance violation cases where 
change of venue sought because of prejudice of judge, 
county judge or judge of municipal court of Beloit is 
called in; but if neither can attend within 20 days, venue 
is changed to circuit court. 


RUSK COUNTY 


COUNTY COURT OF RUSK COUNTY (City of Ladysmith). Wis. Laws 
1929 c. 34, as amended by 1931 c. 307. 


JURISDICTION. 


Crvm. Upper BRANCH: 

Original jurisdiction. All action and proceedings, except 
actions on contract where the debt, etc. claimed in com- 
plaint exceeds $25,000. 

Appellate jurisdiction. Appeals from justice courts and 
lower branch are taken either to circuit court or upper 
branch of county court at option of appellant. 


Lower BRANCH: 
Original jurisdiction in all actions and special proceed- 
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ings and replevin actions where value of property in- 
volved or amount sought does not exceed $500. Judg- 
ment by confession in sum not exceeding $500. 





Appellate jurisdiction—none. 
CRIMINAL. UPPER BRANCH: 


Original jurisdiction. Bastardy actions, and all offenses 
except murder, manslaughter, and homicide. 


Appellate jurisdiction. Appeals from justice courts and 
from lower branch are taken either to circuit court or up- 
per branch of county court at option of defendant. 





LOwER BRANCH: 


Original jurisdiction over all offenses not punishable by 
commitment to state prison, not violations of ordinances of 
any incorporated city or village in Rusk county. 


Appellate jurisdiction—none. 
TERRITORIAL ExTeNT OF Crviz Process. No specific provision. 


PRACTICE AND PROCEDURE. UPPER BRANCH: generally, same as for 
circuit courts. 


Lower BRANCH: generally, same as for justice courts. 


AppEaLs. From upper branch: to supreme court or circuit court at 
election of appellant. From lower branch: to upper branch 
or circuit court at option of the appellant. 


REMOVAL OF Actions. Uprer Brancu: Generally, venue provisions 
relating to circuit courts apply. (See act for exceptions. ) ! 


Lower Brancu: If judge is disqualified and amount does 
not exceed $200 and is otherwise triable by a justice court, 
a justice of the peace is called in. If amount exceeds $200, 
action is transferred to circuit court or by agreement of 
parties the county judge of some other county may be 
called in. 


ST. CROIX COUNTY 


COUNTY COURT OF ST. CROIX COUNTY (City of Hudson). Wis. Laws 
1899 c. 119, as amended by 1908 c. 272; 1905 c. 164; 1909 c. 24; 1911 c. 
281; 1917 c. 144; 1927 c. 145; 1947 c. 22. 
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JURISDICTION. 


Civ. Original jurisdiction. All actions and proceedings at 


law, except where title to real property is in question, 
where amount of debt, etc. does not exceed $500; actions 
on account when reduced to an amount not exceeding 
$500 by credits or set-offs or demand of opposite party; 
replevin actions with damages, etc. where value of prop- 
erty claimed does not exceed $500. Judgment by confes- 
sion in sum not exceeding $1,000. 


Appellate jurisdiction—none. 


CrIMINAL. Original jurisdiction. All offenses arising within the 


county not punishable by commitment to state prison, and 
violations of ordinances, etc. of city of Hudson. 


Appellate jurisdiction—none. 


TERRITORIAL EXTENT OF Crvit Process. County-wide. 


PRACTICE AND ProcepurE. Generally same as for justice courts. 


AppEALs. To circuit court. 


Removat oF Actions. Where judge is disqualified, a justice of the 


peace is called in. 


SAUK COUNTY 


COUNTY COURT OF SAUK COUNTY (City of Baraboo). Wis. Laws 1929 


c. 108. 
JURISDICTION. 
Civit. Original jurisdiction. All actions and proceedings where 





the sum demanded or the value of property involved is 
not less than $100 nor more than $25,000 exclusive of 
interest, costs and disbursements; actions to foreclose 
mortgages and mechanics liens where amount claimed 
does not exceed $25,000 regardless of value of property 
affected; actions for divorce or affirmance or annulment 
of marriage; actions for removing clouds on and quieting 
title to real estate; and partition actions. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at the appel- 
lant’s option. 
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Crminat. Original jurisdiction. All offenses except murder, 
manslaughter or homicide. 
Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


TERRITORIAL Extent oF Civi Process. No specific provision. 
PRACTICE AND ProcepureE. Generally, same as for circuit courts. 
APPEALS. To supreme court. 


ReMovaL or Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions. ) 


SAWYER COUNTY 


MUNICIPAL COURT OF SAWYER COUNTY (City of Hayward). Wis. Laws 
19038 c. 18. 


JURISDICTION. 


Civ. Original jurisdiction. All actions and proceedings at 
law where the debt, etc. does not exceed $500; replevin 
actions with damages, etc. where value of property does 
not exceed $500 exclusive of damages; actions on account 
when reduced by credits to an amount not exceeding 
$500; and all actions under chapter 145 of the Statutes 
of 1898 (chapter 291 of present Statutes) when amount 
claimed does not exceed $500. Judgment by confession 
in sum not exceeding $1,000. 

Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court of municipal court at option 
of appellant. 

CrimMinaL. Original jurisdiction. All offenses triable in justice 
courts. “No justice of the peace within ‘said county shall 
exercise jurisdiction in any criminal cases, except mis- 
demeanors, over which they shall have concurrent juris- 
diction and power with said municipal court.” 


Appellate jurisdiction—none. 
TERRITORIAL ExTeNT oF Crvit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 


APppEALs. To circuit court. 
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ReMovAL OF Actions. No removal allowed, but if judge is dis- 
qualified a justice of the peace is called in to preside if 
action is triable in justice court; otherwise action is trans- 
ferred to circuit court of Sawyer county. 


SHAWANO COUNTY 


COUNTY COURT OF SHAWANO COUNTY (City of Shawano). Wis. Laws 
1925 c. 145, as amended by 1935 c. 408; 1937 c. 391. 


JURISDICTION. 


Civ. Original jurisdiction. All actions and proceedings where 
the sum demanded or the value of property involved does 
not exceed $20,000 exclusive of interest, costs and dis- 
bursements; actions to foreclose mortgages and mechanic's 
liens where amount claimed does not exceed $20,000 re- 
gardless of value of property affected; actions for divorce 
or affirmance or annulment of marriage; actions for re- 
moving clouds on and quieting title to real estate; and 
partition actions. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at option of 
appellant. 


CriinaL. Original jurisdiction. All offenses except homicide. 
Upon preliminary examination, a defendant held for trial 
is bound over to county court unless he demands in writ- 
ing to be bound over to circuit court. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at appellant’s 
option. 


TERRITORIAL ExTENT OF Crivit Process. No specific provision. 
PRACTICE AND ProcepuRE. Circuit court branch: generally same as 


for circuit courts. Justice court branch: generally same as 
for justice courts. 


AppeaLs: Circuit court branch: To supreme court. 
Justice court branch: To circuit court. 


REMOvAL oF Actions. Circuit court branch: Generally, venue pro- 
visions relating to circuit courts apply. (See act for ex- 
ceptions.) Justice court branch: If judge is disqualified 














268 WISCONSIN LAW REVIEW [Vol. 1949 


because of prejudice, action is retained in county court 
and a justice of the peace is called in to preside. 


SHEBOYGAN COUNTY 


MUNICIPAL COURT FOR CITY OF SHEBOYGAN (City of Sheboygan). 
Wis. Laws 1887, c. 124, Title XV.1 


JURISDICTION. 


Crm. “All actions at law where the amount claimed shall not 
exceed the sum of $600.” 


CriMINaL. All crimes committed in the city of Sheboygan which 
are not punishable by commitment to the state prison. 
Exclusive jurisdiction of ordinance, etc. violations of city 
of Sheboygan.” As to criminal cases beyond its jurisdiction 
to try, the court acts as committing magistrate. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND Procepure. Generally same as for justice courts. 
AppeaLs. To circuit court. 


REMOVAL oF Actions. No removal allowed. 


VERNON COUNTY 


COUNTY COURT OF VERNON COUNTY (City of Viroqua). Wis. Laws 
1917 c. 385, as amended by 1919 c. 410; 1923 c. 189; 1929 c. 61; 1933 c. 388. 


JURISDICTION. 


Civiz. Original jurisdiction in actions for divorce or affirmance 
or annulment of marriage; actions for foreclosure of mort- 
gages and land contracts; actions on personal liability of 
mortgagor; actions to recover against makers of mortgage 





1 Chapter 336 of the Laws of 1923 established a “Municipal Court of Sheboy- 
gan County” with broad jurisdiction and powers, but provided in Section 
60 thereof that the act should not take eect until after approval by the 
County Board of Sheboygan County. Such approval was never given, ac- 
cording to F. H. Schlichting, County Judge, and E. H. Puhr, Municipal 
Judge. Hence, the only special statutory court in ration in Sheboygan 
County is the Municipal Court for the City of Sheboygan, established by 
the Laws of 1887. 

2 But see Section 8 of the act, providing that “Nothing herein contained shall 

be construed as to abridge or impair the jurisdiction of the circuit court of 

said county.” 
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note; actions to quiet title and remove clouds from title 
to real estate. 


Appellate jurisdiction—none. 


CriminaL. Original jurisdiction. All actions triable by justice 
courts. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 
Appeats. To circuit court. 


ReMovat oF Actions. No removal allowed, but if judge is disquali- 
fied, a justice of the peace or the county judge of an ad- 
joining county is called in. 


VILAS COUNTY 


COUNTY COURT OF VILAS COUNTY (City of Eagle River). Wis. Laws 
1943 c. 294. 


JURISDICTION. 


Civm. Original jurisdiction. All actions and proceedings at 
law where amount of debt, etc. does not exceed $1,000; 
actions in replevin with damages where value of property 
claimed does not exceed $1,000 exclusive of damages; 
actions on account when reduced to an amount not ex- 
ceeding $1,000. 


Appellate jurisdiction—none. 


CriminaL. Original jurisdiction. All offenses not punishable by 
imprisonment in state prison. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally same as for justice courts. 
Appeats. To circuit court. 


ReMovaL oF Actions. No removal allowed, but if judge is dis- 
qualified a court commissioner is called in to preside. 
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WALWORTH COUNTY 
COUNTY COURT OF WALWORTH COUNTY (City of Elkhorn). Wis. Laws 


1907 c. 234 as amended by 1909 c. 123; 1911 c. 126; 1913 c. 395; 1917 c. 
516; 1929 c. 46. 


JURISDICTION. 
Crvm. Original jurisdiction. All actions and proceedings ex- 


cept actions at law on contract where the debt, etc. claim- 
ed in complaint exceeds $50,000. 


Appellate jurisdiction. Appeals from justice courts and 
municipal courts are taken either to circuit court or county 
court at appellant’s option. 


Crminat. Original jurisdiction. Bastardy actions, and all of- 
fenses except murder, manslaughter and homicide. 


Appellate jurisdiction exclusive uver appeals from jus- 
tice courts and municipal judges. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts, 
except that in actions triable in justice courts, justice court 
practice and procedure are followed. 


APPEALS. To supreme court; but see section 7(2) of act for cases 
tried according to justice court methods, which are 
appealed in the same manner as cases actually tried in 
justice courts. 


RemMova. or Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions.) Jury trials 
are transferred to circuit court. In “justice court” actions, 
if judge is disqualified, a justice of the peace is called in. 


WASHBURN COUNTY 


FIRST MUNICIPAL COURT OF WASHBURN COUNTY (City of Spooner). 
Wis. Laws 1927 c. 7, as amended by 1931 c. 31; 1933 c. 486; 1935 c. 100; 
1937 c. 163. 


JURISDICTION. 


Civ. Original jurisdiction. Generally, all actions and special 
proceedings where the value of property involved or 
amount in controversy shall not exceed $5,000. (See act for 
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details.) Judgment by confession in sum not exceeding 
$5,000. 
Appellate jurisdiction—none. 


CrIMINAL. Original jurisdiction. All offenses not punishable by 
commitment to state prison; violations of ordinances of any 
incorporated city or village in the county; exclusive juris- 
diction over offenses arising in the city of Spooner not 
punishable by imprisonment in state prison, and viola- 
tions of ordinances of Spooner. 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for justice courts; but 
in specified real estate actions (see act) circuit court prac- 
tice and procedure are followed. 


AppEats. To circuit court. 


REMOvAL oF Actions. No removal allowed, but if judge is dis- 
qualified, any county judge, or any municipal judge or 
any circuit court commissioner who is an attorney may 
be called in. 


WASHINGTON COUNTY 


COUNTY COURT OF WASHINGTON COUNTY (City of West Bend). Wis. 
Laws 1931 c. 38. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings ex- 
cept where the debt, etc., claimed in the complaint ex- 
ceeds $50,000. 


Appellate jurisdiction. Appeals from justice courts in 
civil actions are taken either to circuit court or county 
court at appellant’s option. 


Crmunat. Original jurisdiction in illegitimacy actions, and all 
offenses except murder, manslaughter and homicide. 


Appellate jurisdiction. No specific provision. 
TERRITORIAL ExTENT OF Civit Process. No specific provision. 


PRACTICE AND ProcepurE. Generally, same as for circuit courts. 
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AppPEALs. To supreme court. 


ReMovaL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply. (See act for exceptions ). 


WAUKESHA COUNTY 


COUNTY COURT OF WAUKESHA COUNTY (City of Waukesha). Wis. 
Laws 1891 c. 99, as amended by 1897 c. 45; 1899 c. 1; 1903 c. 103; 1905 c. 
111; 1907 c. 227; 1917 c. 287; 1927 c. 282. 


JURISDICTION. 


Civ. Original jurisdiction in all actions and proceedings when 
the amount in controversy does not exceed $500,000; 
actions for foreclosure of mortgages where amount claimed 
does not exceed $500,000, regardless of value of the prop- 
erty affected; actions for divorce, or affirmance or annul- 
ment of marriage. 

Exclusive appellate jurisdiction of appeals from justice 
courts and municipal court for western district. 


CRIMINAL. Original jurisdiction. All offenses not punishable by 
imprisonment in state prison. Exclusive jurisdiction over 
vagrancy and drunkenness cases in town of Waukesha and 
south half of town of Pewaukee. 

Exclusive appellate jurisdiction of appeals from justice 
courts. 


TERRITORIAL EXTENT OF Civit Process. No specific provision. 


PRACTICE AND ProcepurE. Generally, same as for circuit courts, 
but jury cases can be tried at any time providing the jury 
is drawn and struck in the clerk’s office. 


AppPEALs. To supreme court. 


Remova_ oF Actions. If judge is disqualified or venue changed for 
any lawful cause, the case is transferred to circuit court of 
Waukesha county, or a municipal judge of the county may 
be called in. 


MUNICIPAL COURT FOR EASTERN DISTRICT OF WAUKESHA 
COUNTY (City of Waukesha). Wis. Laws 1941 c. 326. 


JURISDICTION. 


Civm. Original jurisdiction. All civil cases arising within east- 
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ern district triable in justice courts even though title to 
land may come in question. 


Appellate jurisdiction—none. 


CriminaL. Original jurisdiction. Bastardy actions and criminal 
actions except murder, which arise in the eastern district; 
also all violations of ordinances of any city, town or village 
in the eastern district. Criminal jurisdiction of justices 
of the peace abolished in eastern district except that they 
may try violations of ordinances of their respective vil- 
lages or towns. 


Appellate jurisdiction—none. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for circuit courts. 
APPEALS. To supreme court. 

REMOVAL oF Action. If judge is disqualified, action may be sent 
to county court, circuit court or municipal court for the 
western district, or judge of the municipal court for the 
western district may be called in. 


MUNICIPAL COURT FOR THE WESTERN DISTRICT OF WAUKESHA 
COUNTY (City of Oconowoc). Wis. Laws 1895 c. 23, as amended by 1897 
c. 91, 1897 c. 225; 1907 c. 357; 1913 c. 174; 1913 c. 181; 1917 c. 287; 
1919 c. 54; 1921 c. 278; 1927 c. 58, 1933 c. 116. 


JURISDICTION. 


Civ. Original jurisdiction. All civil cases arising within the 
western district triable in justice courts even though title 
to land may come in question. 


Appellate jurisdiction—none. 


Crmiunat. Original jurisdiction. Bastardy cases, and all criminal 
offenses except murder, which arise in the western district; 
also violations of ordinances of any village or city of the 
county. Criminal jurisdiction of justices of the peace 
abolished in western district except that they may try 
violations of ordinances of their respective towns or vil- 
lages. 


Appellate jurisdiction—none. 


TERRITORIAL ExTENT OF Civit Process. No specific provision. 











274 WISCONSIN LAW REVIEW [Vol. 1949 


PRACTICE AND ProcepurE. Same as for circuit courts in criminal 
cases; in civil cases, justice court practice and procedure 
apparently are followed. 

Appeats. To supreme court in criminal cases. To county court in 
civil cases. 

REMOVAL oF Actions. If judge is disqualified, action may be sent 
to county court, circuit court, or municipal court for east- 
ern district, or judge of the municipal court for the eastern 
district may be called in. 


WAUSHARA COUNTY 


COUNTY COURT OF WAUSHARA COUNTY (City of Wautoma). Wis. Laws 
1911 c. 230. 


JURISDICTION. 


Crvm. Original jurisdiction. All actions triable in justice courts 
where amount of debt, etc. shall not exceed $500. 


Appellate jurisdiction—none. 
CriinaL. Original jurisdiction—none. 
Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Civit Process. No specific provision. 
PRACTICE AND Procepure. Generally same as for justice courts. 
APPEALS. To circuit court. 


Removat oF Action. No specific provision. 


WINNEBAGO COUNTY 


COUNTY COURT OF WINNEBAGO COUNTY (City of Oshkosh). Anno. 
Stats. 1889 c. 115, as amended by 1913 c. 439; 1913 c. 664; 1915 c. 37. 


JURISDICTION. 


Crvm. Original jurisdiction. All actions and proceedings ex- 
cept those under chapter 151 Ann. Stats. 1889 (c. 296 of 
present statutes), when the amount involved does not ex- 

ceed $20,000; actions for foreclosure of mortgages where 

amount claimed does not exceed $20,000 regardless of 
value of the property affected; and actions for divorce or 
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affirmance or annulment of marriage. 
Appellate jurisdiction—none. 


CriMINnaL. Original jurisdiction. All offenses not punishable by 
imprisonment in state prison. 


Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Crvit Process. No specific provision. 
PRACTICE AND Procepure. Generally, same as for circuit courts. 
APPEALS. To supreme court. 


Remova_ oF Actions. If judge is prejudiced, or if venue is changed 
for any other cause, the case is transferred to circuit court 
for Winnebago County. 


MUNICIPAL COURT OF THE CITY OF OSHKOSH AND COUNTY OF 
WINNEBAGO (City of Oshkosh). Wis. Laws 1935 c. 48, as amended by 
1935 c. 244; 1943 c. 34; 1947 c. 136. 


JURISDICTION. 


Civi. Original jurisdiction. All actions and proceedings ex- 
cept where amount sought exceeds $5,000 exclusive of 
interest and costs, and except divorces. (Court is ad- 
ministered in two branches: a “record” branch and a 
“justice” branch). 


Appellate jurisdiction concurrent with Municipal Court 
of Neenah-Menasha over appeals from justice courts 
where amount received exceeds $50. 


CriminaL. Original jurisdiction. All offenses except treason; 
also bastardy cases; also exclusive jurisdiction over viola- 
tions of ordinances of city of Oshkosh and county. Osh- 
kosh J. P. criminal and bastardy jurisdiction abolished. 


Appellate jurisdiction over appeals from justice courts. 
TERRITORIAL ExTENT OF Civit Process. No specific provision. 


PRACTICE AND ProcepuRE. “Record” branch: generally same as for 
circuit courts. “Justice” branch: generally same as for 
justice courts. 


ApPEaLs. To supreme court from “record” branch. To circuit court 
from “justice” branch. 
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REMovAL oF Actions. In “record” branch venue may be changed 


to circuit court of county, whereupon statutory provisions 
governing venue in circuit courts prevail; in “justice” 
branch when an affidavit of prejudice is filed, the county 
judge is called in. 


MUNICIPAL COURT OF NEENAH-MENASHA (Cities of Neenah and 
Menasha; see act for alternative location proviso). Wis. Laws 1931 c. 392. 


JURISDICTION. 
Civm. Original jurisdiction in all actions and proceedings 


where value of property involved or amount in contro- 
versy does not exceed $50,000; actions for divorce; actions 
for foreclosure of mortgages in which amount claimed 
does not exceed $50,000 even though value of property 
exceeds that sum; and certain other specified actions (see 
act) regardless of amount in controversy. 

Also jurisdiction to try according to justice court pro- 
cedure all actions and proceedings at law where the 
debt, etc. after deductions shall not exceed $500; also 
replevin actions with damages where the value of the 
property claimed does not exceed, exclusive of damages, 
$500. 


Appellate jurisdiction exclusive as to cases tried by 
justice courts where amount recovered exclusive of costs 
does not exceed $50; in all other justice court cases, appeals 
are taken either to the municipal court of Oshkosh or 
the municipal court of Neenah-Menasha at election of 


the successful party. 


Crmina. Original jurisdiction over all offenses arising in the 


cities of Neenah and Menasha except murder and man- 
slaughter; exclusive jurisdiction as to offenses arising in 
Neenah and Menasha triable in justice courts, and as to 
violations of ordinances of Neenah and Menasha. 


Appellate jurisdiction over appeals from justice courts 
in criminal cases and in actions for ordinance violations. 


TERRITORIAL EXTENT OF Civiz Process. State-wide in “circuit 





court” actions; throughout cities of Neenah and Menasha 
where action is commenced by process common to justice 
courts. 
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PRACTICE AND ProcepuRE. In circuit court actions, circuit court 
practice and procedure are followed. In actions com- 
menced by justice court process, justice court practice and 
procedure are followed. 


Apreats. In actions tried according to justice court procedure, 
appeals are taken to the municipal court of Oshkosh, ex- 
cept that in civil cases appellant has option to appeal to 
supreme court. In actions tried according to circuit court 
procedure, appeals go to supreme court. 


REMOVAL OF Actions. Generally, venue provisions relating to cir- 
cuit courts apply (see act for exceptions). When court 
is held as a justice court and judge is disqualified, the 
circuit judge, county judge, or municipal judge of Oshkosh 
may be called in. 


MUNICIPAL COURT FOR THE VILLAGE OF WINNECONNE AND 
COUNTY OF WINNEBAGO (Village of Winneconne). Wis. Laws 1907 
c. 396. 


JURISDICTION. 


Crvm. Original jurisdiction in all actions and proceedings at 
law where the debt, etc. shall not exceed $300, and actions 
of replevin with damages, etc., where value of property 
shall not exceed $300; all actions under chapter 145 Stat- 
utes of 1889 (Ch. 297 of present Statutes) where amount 
does not exceed $300. Judgment by confession in sum not 
exceeding $500. 


Appellate jurisdiction—none. 


CrminaL. Original jurisdiction. Bastardy actions, and all of- 
fenses arising within the county not punishable by com- 
mitment to state prison, and violations of ordinances of 
the village of Winneconne. (Winneconne J. P. jurisdic- 
tion in these matters abolished. ) 


Appellate jurisdiction—none. 
TERRITORIAL ExTENT OF Crvit Process. No specific provision. 
PRACTICE AND ProcepurE. Generally, same as for justice courts. 
Appeats. To circuit court. 


REMovaL oF Actions. Generally, no removal allowed; if judge is 
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disqualified, a justice of the peace, court commissioner or 
other municipal judge in the county is called in to preside. 


WOOD COUNTY 


COUNTY COURT OF WOOD COUNTY (City of Wisconsin Rapids). Wis. 
Laws 1923 c. 218, as amended by 1925 c. 315; 1929 c. 23; 1931 c. 164; 1933 


c. 37; 1933 c. 286. 
JURISDICTION. 


Civ. Original jurisdiction. All actions and proceedings where 
the sum demanded or the value of property involved does 
not exceed $10,000; actions for foreclosure of mortgages, 
land contracts, etc. where amount claimed does not ex- 
ceed $10,000 even though property affected has greater 
value; actions for specific performance of contracts; actions 
to remove clouds and quiet title to real estate; partition 
actions; actions for divorce or affirmance or annulment of 


marriage. 
Appellate jurisdiction. Appeals from justice courts are 


taken either to circuit court or county court at appellant's 
option. 


Criminat. Original jurisdiction. Bastardy actions, and all crim- 
inal cases except felonies. 


Appellate jurisdiction. Appeals from justice courts are 
taken either to circuit court or county court at appellant's 
option. 


TERRITORIAL Extent oF Civu. Process. No specific provision. 


PRACTICE AND Procepure. Generally, same as for circuit courts, 
except that where action is within jurisdiction of justice 
courts, justice court procedure is followed. 


AppEaLs. In criminal cases and where judgment is more than $200, 
to supreme court. In other cases, to circuit court. 


REMovAL oF Actions. Generally, venue provisions relating to cir- 
cuit courts apply (see act for exceptions). When held 
as justice court and judge is disqualified, a justice of the 

peace is called in. 
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MUNICIPAL COURT OF THE CITY OF MARSHFIELD (City of Marsh- 
field). Wis. Laws 1891 c. 160, as amended by 1941 c. 72. 


JURISDICTION. 


Crvi. Original jurisdiction. All actions at law where amount 
claimed does not exceed $1,000. 


Appellate jurisdiction—none. 

CriinaL. Original jurisdiction exclusive as to all offenses com- 
mitted within the city of Marshfield not punishable by 
commitment to the state prison, and as to violations of 
ordinances, etc., of Marshfield. Court acts as committing 
magistrate in other criminal cases. 

Appellate jurisdiction—none. 
TERRITORIAL EXTENT OF Civit Process. No specific provision. 
PRACTICE AND Procepure. Generally, same as for justice courts. 
Appgats. To circuit court or county court at option of appellant. 


ReMovAL oF Actions. No removal allowed, but if judge is dis- 
qualified, the county judge or a court commissioner of 
Wood county is called in. 














THE ORGANIZATION OF PUBLIC HIGHER EDUCATION 
IN WISCONSIN 


CONSTITUTIONAL QUESTIONS 
UNDER THE ComMMiIssion’s REPORT 


CHARLES BUNN 


The Commission on Improvement of the Educational System, 
created by 1947 legislature’ has recommended major changes in 
the organization and control of the State’s public colleges.” 


The chief structural change recommended is “that the existing 
teacher's colleges be discontinued as such and that the several 
units thereof be attached to the university as an integral part 
thereof”. The same proposal is made for Stout Institute.* As to 
the Institute of Technology at Platteville the Commission recom- 
mends that it “be discontinued as such, and that the functions of 
mining engineering be carried on in Platteville as a segment of the 
integrated university system.”® 


The enlarged University would be governed, like the University 
as it now stands, by a single Board of Regents,® and under it a 
single President,” who would both be parts of the University in 
the same sense that the present Board of Regents and President 
are. The powers, etc., of the Regents would be stated in new 
legislation® and the merger would be carried through by legislative 
act. The Commission does not now propose important changes 
in the existing functions of any of the colleges concerned,* except 
that in Milwaukee it proposes that the present State Teachers 
College and the present University Extension Division become 
one College of the University, offering four years of work both in 
liberal arts and teacher education.’® 





* Laws of 1947, c. 573; Wis. Stats. (1947) §14.84. 

? REPORT OF THE COMMISSION ON IMPROVEMENT OF THE EDUCATIONAL Sys- 
TEM, November 1, 1948, Part One, General Recommendations, Ch. X. 

* Ibid. at 23. 

* Ibid. 

5 Ibid. 

*Id. at 24. 

* Ibid. 

® Id. at 24-25. 

° Id. at 23-24. 
* Id. at 26. 
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The reasons for the proposals are stated at some length by the 
Commission. I shall not try to discuss them, nor the arguments in 
opposition. This article will be devoted only to the question 
whether the changes recommended, if deemed wise, can validly 
be carried out by legislation under the Constitution of Wisconsin 
as it stands. 


At first sight it seems clear that the proposals made by the Com- 
mission are exactly in accord with the provision of the Constitution 
bearing most directly on the question, namely the first sentence of 
Article X, Section 6. That sentence reads: 


Provision shall be made by law for the establishment of a 
state university at or near the seat of state government, and 
for connecting with the same, from time to time, such colleges 
in different parts of the state as the interests of education may 
require. 


Under the Commissicn’s proposals, if enacted, the University 
will still be “established” at the seat of state government. Its 
headquarters and administration, its chief center of undergraduate 
instruction, some two-thirds of its students (1947 figures), its 
only research center, all its professional schools and colleges except 
in Education, and its only graduate school, will all be there. And 
there will be “connected” with it, in the most direct way possible, 
nine “colleges,” “in different parts of the State,” as the Constitution 
contemplates. It is hard to see how the arrangement contemplated 
by the Constitution could be more directly carried out. 


It has, however, been suggested that there are defects in this 
argument. The objections suggested can be summarized as follows: 


(1) If the University includes ten Colleges away from Madi- 
son it will no longer be established at the seat of state govern- 
ment. 


(2) If a single Board is given power to govern so large an 
institution it will usurp the powers of the Superintendent of 
Public Instruction.!” 


(3) If the Teacher’s Colleges become part of the University 
they will no longer be “normal schools,” and so cannot longer 
draw upon the funds for “academies and normal schools” set 
up by the constitution.!* 


These suggestions will be considered in order. 





* Wis. Const., Art. X, §6. 
* Wis. Const., Art. X, §1. 
® Wis. Const., Art. X, §2. 
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I 
ESTABLISHMENT AT THE SEAT OF STATE GOVERNMENT 


The controlling words of the Constitution are repeated." 


Provision shall be made by law for the establishment of a 
state university at or near the seat of state government, and 
for connecting with the same, from time to time, such colleges 
in different parts of the state as the interests of education may 
require. 

It is hard to improve on the clarity of this language. 


The location of important State institutions (capitol, university, 
land grant college, state prison) was of course a hot question in 
the early days of every new State. The rivalries for the location 
of Wisconsin’s capitol and the compromise that settled it in Madi- 
son are of course well known. What is not so well known is that 
the vote by which Madison won also the University was very 
close indeed. In fact it was 28 to 25.15 There is nothing whatever 
in that vote, in other votes at the Convention, in the successive 
drafts of the Article on education, or in the final language, to 
suggest that anybody thought that the institution so established 
“at or near the seat of state government” must have all its functions 
there. The inference of the debate is to the contrary, as will 
appear, and the language finally adopted clearly shows the contrary 
intent. The sentence must be read as a whole, and so read it clearly 
says both that headquarters are to be in Madison and that “col- 
leges in different parts of the state” are to be connected with it in 
due course. That is what the Commission now proposes. 


There are attached hereto as Annex 1,!* the three successive 
drafts of the constitutional Article on education. Draft A,!" the 
unratified proposal of the Convention of 1846, deals with “common 
schools,” with “libraries” in every town and city, with the school 
fund and with local taxes, and with “the supervision of public 
instruction” on a statewide basis. It says nothing about “normal 
schools,” “academies” or “colleges” or about a University. Draft 
B,’® the Article as recommended by the Committee on Education 
and School Funds of the Convention of 1847-48, does deal with 
all these things, and deals with them in much the same way as the 





* Wis. Const., ArT. X, §6. 

* JouRNAL OF THE CONVENTION TO Form A CONSTITUTION FOR THE 
State or Wisconsin, 1847-1848 (published 1848) 342. 
© Post., 289 
 Post., 289 
1 Post., 290 
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final Article. Draft C1® is the Article as finally passed by the Con- 
vention. It was adopted in this form by the people of the State, 
and remains unchanged as Article X of the present Constitution 
on all points now material.?° Everything material to the present 
question appears in Draft B, Draft C, and the transition between 
them. 


That transition is disclosed by the debates and votes in the 
Convention. A summary of the convention’s Journal and Debates, 
from the volume published in 1848 by authority of the Conven- 
tion, is attached hereto as Annex 2.7! 

These documents show that the sentence now in question came 
in its present form from the Committee on Education and School 
Funds of the Convention of 1847-48.22 The only suggestion to 
amend it was the one previously noted, to strike “at or near the 
seat of state government”. That, if successful, would have left 
the location to be settled by the legislature. It failed by a close 
vote.22 No other suggestion for change in the sentence appears 
anywhere in the conventions record. Obviously the provision for 
connecting colleges in different parts of the state with the state 
university was popular with the Convention, much more popular 
it may be said than the provision for “establishment” at Madison. 
The members must have thought, and rightly thought, that in the 
fullness of time some of their own communities, and not Dane 
County only, might share the benefit of nearby colleges connected 
with the University. 

It is of course obvious that the Convention and the people of the 
State wanted education widely spread, and both the proceedings 
of the Convention and the language of the Article show that they 
tried to get it. District schools are to be “as nearly uniform as 
practicable”*4; “each town and city” is to raise a school tax,?> and 
so on. Provision requiring county academies, with normal school 
departments”* was stricken out primarily because no one could 
figure how the smaller counties could participate.27 In this whole 





® Post., 293 
_ ”The only amendments of the Article placed the election of the State Super- 
intendent on the same day as the election of the Supreme Court judges, and 
eliminated the limitations on his salary. See §1 of Draft C (Post., 293) and of 
the present Article X. 

* Post., 295 

* Draft B, §8, post., at 292. 

* JOURNAL, of. cit., 342. 

* Wis. Const., ArT. X, §2. 

* Wis. Const., ArT. X, §4. 

™ Draft B, §7, post., at 292. 
* JOURNAL, op. cit., 342-345, 











284 WISCONSIN LAW REVIEW [Vol. 1949 


atmosphere it is quite absurd to think that the convention meant, 
by locating the University at Madison, to deny the chance to other 
parts of the state to have a college of the University near home. 
In fact, they said the opposite. 


The convention record and the successive drafts confirm what 
the words mean on their face. The “establishment” of the Univer- 
sity must be at Madison. Its headquarters and administration, its 
main center of instruction and research, its chief campus and its 
largest student body must remain there. But it may also have 
connected colleges “from time to time,” “in different parts of the 
state, as the interests of education may require”. 


The question now is what the interests of education do require. 
That is a question for the responsible Boards of Regents, the Com- 
mission, the Governor, and the Legislature to decide. A decision 
either way could not be questioned upon Constitutional grounds. 


II 
Boarp Usurp THE SUPERINTENDENTS POWERS? 


This question depends chiefly on the first sentence of Article X, 
Section 1 of the Constitution, which reads as follows: 


The supervision of public instruction shall be vested in a 
state superintendent and such other officers as the legislature 
shall direct; and their qualifications, powers, duties and com- 
pensation shall be prescribed by law. 
This sentence derives directly from Draft B, Section 1,78 except that 
the Convention made the office elective.”® 

An Attorney General's opinion to the Secretary of the Commis- 
sion*®® holds that “public instruction” includes instruction in col- 
leges, that the Superintendent is the only officer who can be vested 
with supervision of separate institutions “at the highest state level,” 
and therefore that if separate institutions are to be supervised by a 
central State authority at the highest State level that authority must 
be the Superintendent. It follows that if the present Teacher's 
Colleges and University, remaining separate institutions, were to 
be centrally “supervised,” the supervising body would have to be 
the Superintendent, not a Board. 


This, however, is not what the Commission recommends. Under 
its plan the Teacher’s Colleges and the University are not to be 





* Post., 291. 
* JOURNAL, op. cit., 326-328. 
* June 23, 1948, 37 Ops, Att’y. Gen, 347, 
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separate institutions, centrally supervised, but are to become one 
institution, the University of Wisconsin, governed by its own Board 
of Regents as at present. 


The same Attorney General’s opinion holds, consistently with the 
history of practical interpretation from the beginning of the State, 
that the University may lawfully be governed by its own Board 
of Regents. It cannot matter, to this point, whether the single 
University includes colleges away from Madison, or only extension 
centers and agricultural experiment stations. Indeed colleges away 
from Madison have a better Constitutional basis than the others, 
for only they and not the others are mentioned in the Constitution. 
If the first point in this article is correct (that is, if the University 
may include connected colleges away from Madison) it follows 
that the method of government long used, and held by the Attorney 
General to be constitutional, may still be followed. 


It is of course assumed that any law concerning Regents of the 
University would make the Superintendent a Regent ex officio. The 
Commission so recommends.*! 


Ill 


WILL THE CONNECTED COLLEGES STILL BE 
“NoRMAL SCHOOLS?” 


The Constitution provides two state wide funds for the support 
of public education, the School Fund*? and the University Fund.** 
The two funds come from different sources, and are directed to be 
applied to different purposes. 


The direction for the University Fund is very simple. Its interest 
“shall be appropriated to the support of the state university”.** The 
direction for the School Fund is that:*° 


The interest of which and all other revenues derived from 
the school lands shall be exclusively applied to the following 
objects, to wit: 


1. To the support and maintenance of common schools, in 
each school district, and the purchase of suitable libraries and 
apparatus therefor. 





* Report, op. cit., 24. 
* Wis. Const., ART. 
* Wis. Const., ART. 
* Wis. Const., ART. 
* Wis. Const., ART. 
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2. The residue shall be appropriated to the support and 
maintenance of academies and normal schools, and suitable 


libiraries and apparatus therefor. 


This is carried out, in the present Statutes, by Sections 25.21-25.25. 
Part of the constitutional “School Fund” is designated “Common 
School Fund” and is set apart “for the support and maintenance of 
common schools in each school district and the purchase of suitable 
libraries and apparatus therefor”.*® Another part is designated 
“Normal School Fund” and is “appropriated to the support and 
maintenance of teacher’s colleges, and suitable libraries and appa- 
ratus therefor’.*7 The Teachers Colleges, in other words, are 
treated by the Statutes as the “normal schools” intended by the 
Constitution to share in the disposition of the “school fund.” This 
is of course wholly proper. The question is, however, whether it 
would still be proper if the Teacher’s Colleges were parts of the 
University as the Commission recommends. 


The question is what is meant by “normal schools” in Article X, 
Section 2 of the Constitution. The general meaning is of course a 
school in which persons are educated to be teachers, and the con- 
vention debate indicates that that was what the meaning was in 
1848.°8 The question, however, is whether a school which educates 
teachers ceases to be a “normal school” because it does something 
else too, or because it is part of a larger institution which does 
something else. On this the records of the convention, the first 
action of the legislature under the provision, and the present 
practice of the State unite to show that the answer is in the negative. 


(1) In the Convention. The Committee on Education and School 
Funds reported, as a part of its draft article, a requirement for “an 
academy” in every county of 20,000 people, “with male and female 
departments, and a normal school department for the education 
of teachers for primary schools”.*® The Convention rejected this 
draft section.*° The debate shows pretty clearly that this vote did 
not result from any doubt that the mixed institutions described 
would be proper “normal schools,” but rather from the fear that 
it would discriminate in practice against the smaller counties.* 


(2) Early Legislation. The first Act passed under the normal 





* Wis. Stats. (1947) §25.21. 
* Wis. Stats. (1947) §25.25. 
* Mr. Rountree, JouRNAL, op. cit., 334. 
* Draft B, §7, post., _ 
 JouRNAL, op. cit., 

“Td. at 333-334, SL 1342. 345. 
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schools part of Article X, Section 2 seems to have been Chapter 82 
of the Laws of 1857 “for the encouragement of Academies and 
Normal Schools.” Its full text is reproduced below as Annex 8.*? 


The immediate occasion for the Act of 1857 was the disposition 
of the Swamp Land Grant. This had been made by the Act of 
Congress of Sept. 28, 1850,** “to enable the State of Arkansas and 
other States to reclaim the swamp and overflowed lands within 
their limits”. That Act had granted to Arkansas and other States, 
including Wisconsin, “those swamp and overflowed lands, made 
unfit thereby for cultivation, which shall remain unsold at the pass- 
age of this act” and which were to be identified on lists and plats pre- 
pared by the Secretary of the Interior. The title of the granted 
lands was under the Act to “vest in the said State * * *, subject to 
the disposal of the legislature thereof,” but the proceeds were to 
be applied “exclusively, as far as necessary, to the levees and drains 
aforesaid”. 


Reclamation of the lands themselves, required by the Act of 
Congress, was not expected to absorb their whole proceeds. The 
balance was free of conditions as far as the Act of Congress was 
concerned. But under Article X, Section 2, of the State Constitu- 
tion “all moneys arising from any grant to the state where the pur- 
poses of such grant are not specified” became part of the School 
Fund. This clearly covered the part of the proceeds of the swamp 
lands not needed for reclamation of the lands themselves. The 
legislature of 1856 therefore declared that such proceeds “shall 
form and be a constituted part of the school fund of this state and 
shall be subject to the same uses, designs, regulations and laws”.*4 
When therefore a year later the legislature made specific disposition 
of part of these same proceeds, it was dealing with a fund which 
was already included in the School Fund both by force of the Con- 
stitution and by specific legislation of the year before. It is this 
fact which gives Chapter 82 of the Laws of 1857 its present import- 
ance. That Act is evidence today not so much of what was done 
with swamp lands, but of what it was thought proper to do with 
the Normal School part of the Constitutional School Fund. 





* Post., 298. 

“Ch. 84, 9 Stat. 519. 

“Laws of 1856, Ch. 125, “An Act to provide for the disposal and sale of 
Swamp and Overflowed Lands,” §7. The understanding of the Constitution 
evidenced by this provision is continued in later legislation, including the 
present Statutes, and is supported by an important decision of the Supreme 
Court in 1915. Laws of 1865, c. 537; Laws of 1931, c. 67, §§78-80; Wis. 
Stats. (1947) §§25.235-25.25; State ex rel Owen v. Donald, 160 Wis. 21 
at 103-113 (1915). 
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The Sections of the Act having importance for this purpose are 
9 to 14, inclusive. Section 14 looks forward to a “State Normal 
School” (established soon after at Platteville), and authorizes an 
annual grant of “not exceeding three thousand dollars for the 
support and maintenance of teachers therein.” But this is by no 
means the only institution to be aided by the Act. “Every chartered 
College or University in this state in which the usual College course 
of studies have been established and prosecuted * * * and every 
incorporated Academy * * *, which shall establish and maintain 
a Normal Institute in connection therewith, for the education of 
teachers, shall receive from the income of the fund * * *”.* “All 
the income of the fund.* * * shall be distributed to the Colleges, 
Universities and Academies severally, except the State University, 
having established and maintained such Normal Institute, accord- 
ing to the number of pupils so instructed in such studies * * * 
until the amount awarded to any one of such schools shall reach 
the sum of three thousand dollars annually”.*® 


It is therefore clear that according to the understanding of 1857 
the normal school part of the Constitutional School Fund may 
properly be appropriated to support not only a “State Normal 
School” or Schools, described in Section 14, but also and equally 
“Normal Institutes” or “Normal Departments” of “Colleges,” “Uni- 
versities,” or “Academies,” described in Sections 9, 10, 11 and 18. 


This law was passed eight years after the adoption of the Con- 
stitution, by people who knew more about its purpose and intended 
meaning than anyone now living can. It is believed to be the best 
evidence now available as to what the language meant. 


(3) Present Practice. Present arrangements show the same under- 
standing of the Constitutional text, and indeed depend for their 
validity upon it. The “Normal School Fund,” expressly described 
as a part of the constitutional school fund, is appropriated “to sup- 
port and maintenance of teachers colleges”.47 The Colleges re- 
ferred to are not exclusively devoted to teacher education. All of 
them may also give two years of liberal arts work**, and do, and 
Superior may give four years and grant “such degrees as are usual 
in universities”.*® It has nowhere been suggested that the Teacher's 





* 69. 
“ §10. 
“Wis. Stats. (1947) §25.25. 
“Wis. Stats. (1947) §37.12. 
“Wis. Strats. (1947) §37.12. 
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Colleges became ineligible to draw support from the constitutional 
school fund when they undertook these other functions. 


The normal school part of the constitutional “school fund” must 
be used exclusively for teacher education, and can be appropriated 
only for that purpose and to institutions which perform that func- 
tion. The “university fund,” on the other hand, can be appropriated 
only “to the support of the state university”.°° The two funds are 
constitutionally separate, and their use and the accounting for them 
must reflect that fact. 


If, therefore, as the Commission recommends, the State Teachers’ 
Colleges and the University are merged, it will be important clearly 
to identify those schools, colleges, or departments of the enlarged 
University whose function is the education of persons to be teach- 
ers, and to make certain by budgets and accounts that money 
drawn from the normal school fund goes to those units only. The 
units which educate teachers and those only, will be “Normal 
Schools” within the University, in the constitutional sense; and they 
alone, within the University, will be entitled as such to draw on the 
constitutional School Fund. Titles, budgets, and accounting must 
make clear that normal school money goes exclusively for normal 
school functions. But it is clear, on the basis of history and practice 
as well as common sense, that the units which perform those func- 
tions will be entitled to share in that money quite independent 
of the fact that they are parts of a larger institution which has other 
functions and, in its other departments, operates on other funds. 


ANNEX 1 


Successive Drafts of the Constitutional Articles 
On Education 


DRAFT A 


Article 1X of the unratified constitution of 1946, “On education, 
schools, and school funds.” 


(From the JouRNAL OF THE CONVENTION OF 1847-48, p. 640) 
ARTICLE IX 
On EpucaTION, SCHOOLS AND SCHOOL FUNDS 


Sec. 1. The supervision of public instruction shall be vested in 
a state superintendent, and such other officers as the legislature 
may direct. The state superintendent shall be elected or appointed 





” Wis. Const., Art. X, §6. 
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in such manner and for such term of office as the legislature shall 
direct. The legislature shall provide for filling vacancies in the 
office of state superintendent and prescribe his powers and duties. 


Sec. 2. There shall be a state fund for the support of common 
schools throughout the state, the capital of which shall be pre- 
served inviolate. All moneys that may be granted by the United 
States to this state, and the clear proceeds of all property real or 
personal, that has been, or may be granted as aforesaid, for educa- 
tional purposes, (except the lands heretofore granted for the pur- 
poses of a university), or for the use of the state, where the pur- 
poses of the grant are not specified; and all monies, and the clear 
proceeds of all property that may accrue to the state by forfeiture 
or escheat, shall be appropriated to and made a part of the capital 
of said fund. The interest on said fund, together with the rents 
on all such property, until sold, shall be inviolably appropriated 
to the support of said schools annually. Provision shall be made 
by law for an equal and equitable distribution of the income of 
the state school fund amongst the several towns, cities, and districts, 
for the support of schools therein respectively, in some just ratio 
to the number of children who shall reside in the same, between 
the ages of five and sixteen years inclusive. 


Sec. 3. Provision shall be made by law requiring the several 
towns and cities to raise a tax on the taxable property therein, 
annually, for the support of common schools in said towns and 
cities respectively. 

Sec. 4. The legislature shall provide for a system of common 
schools, which shall be as nearly uniform as may be throughout 
the state, and the common schools shall be equally free to all chil- 
dren, and no sectarian instruction be used or permitted in any 
common school in this state. 


Sec. 5. The legislature shall provide for the establishment of 
libraries, one at least in each town and city; and the money which 
shall be paid as an equivalent for exemption from military duty, 
and the clear proceeds of all fines assessed in the several counties 
for any breach of the penal laws shall be exclusively applied to the 
support of such libraries. 


DRAFT B 


Article on Education and School Funds, as recommended to the 
Convention of 1847-48 by its Committee on Education and School 


Funds. 
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From the JouRNAL OF THE CONVENTION, pp. 263 seq. Also printed 
in Wisconsin HisToRICAL COLLECTIONS, CONSTITUTIONAL SERIES, 
Vol. IV, THe ATTAINMENT OF STATEHOOD, (Quaife p. 481). 


ARTICLE 
EDUCATION AND SCHOOL FUNDS 


Sec. 1. The supervision of public instruction shall be vested in 
a state superintendent and such other officers as the legislature 
shall direct. The state superintendent shall be nominated by the 
Governor, and by and with the advice of the senate appointed 
for such term of office, and with such powers, duties, and com- 
pensation as shall be prescribed by law. 


Sec. 2. The proceeds of all lands that have been or hereafter 
may be granted by the United States to this state for educational 
purposes, (except the lands heretofore granted for the purposes of 
a university ), and all monies, and the clear proceeds of all property 
that may accrue to the state by forfeiture or escheat, and all monies 
which shall be paid as an equivalent for exemption from military 
duty, except in time of war, and the clear proceeds of all fines 
assessed in the several counties for any breach of the penal laws, 
and all monies arising from any grant to the state where the pur- 
poses of such grant are not specified, and the five hundred thousand 
acres of land to which this state is entitled by the provisions of an 
act of Congress entitled “An act to appropriate the proceeds of 
the sales of the public lands and to grant preemption rights,” 
approved the fourth day of September, 1841, and also the five 
per centum of the net proceeds of the public lands lying within 
this state, to which the state shall become entitled on her admission 
into the Union, (if Congress shall consent to such appropriation 
of the two last mentioned grants), shall be set apart as a separate 
fund, to be called the “School Fund.” 


Sec. 3. The revenues arising from the school fund shall be ex- 
clusively applied to the following objects, to wit: 


Ist. To the support and maintenance of primary schools in each 
town and district, and the purchase of suitable libraries and school 
apparatus therefor. 


2nd. The residue shall be appropriated to the support and main- 
tenance of county academies and normal schools, and suitable 
libraries and apparatus therefor. 
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Sec. 4. The legislature shall provide by law for the establish- 
ment of district schools, which shall be as nearly uniform as may be, 
throughout the state; and such schools shall be equally free to all 
children between the ages of four and sixteen years, to whom the 
tuition shall be gratis. And no sectarian instruction shall be allowed 
in said schools. 


Sec. 5. Provision shall be made by law for the distribution of 
the income of the school fund among the several towns and cities 
of this state, for the support of district schools therein, in some just 
ratio to the number of children and youth resident therein, between 
the ages of four and sixteen years. 


Sec. 6. Each town and city shall be required, by law, to raise, 
annually, for the support of district or primary schools therein, a 
sum not less in amount than one-half that received by such town or 
city respectively, from the income of the school fund, to be levied 
and collected as other town or city taxes are. And no appropriation 
shall be made from said school fund, to any city or town, for the 
year in which said city or town shall fail to raise such tax in manner 
aforesaid; nor to any school district for the year in which a school 
shall not be kept up at least three months. 


Sec. 7. When the population of any county in this state shall 
exceed twenty thousand in number, provision shall be made by 
law for the erection of an academy in such county, with male and 
female departments, and a normal school department for the 
education of teachers for primary schools. 


Sec. 8. Provision shall be made, by law, for the establishment 
of a state university, at or near the seat of state government, and 
for connecting with the same, from time to time, such colleges 
in different parts of the state, as the interests of education may 
require. The proceeds of all lands that have been or may be 
hereafter granted by the United States to this state, for the support 
of a university, shall be and remain a perpetual fund, to be called 
the University Fund, the interest of which shall be inviolably 
appropriated to the support of the state university aforesaid. 


Sec. 9. The secretary of state, treasurer, and attorney general 
shall constitute a board of commissioners for the sale of the school 
and university lands, and for the investment of the funds arising 
from the same. Any two of said commissioners shall be a quorum 
for the transaction of all business pertaining to the duties of their 
office. Provision shall be made, by law, for the sale of said lands, 
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after the same have been appraised. And when the same shall be 
sold, and the purchase money shall not be paid at the time of the 
sale, the said commissioners shall take security for the payment 
of the sum that shall remain unpaid, in a mortgage upon the same, 
with seven per cent interest, payable annually at the office of said 
treasurer. The said commissioners shall be authorized to convey 
said lands to purchasers by a good and sufficient deed, and to dis- 
charge any mortgages which may have been taken as security 
as aforesaid, when the sum due on the same shall have been paid. 
The said commissioners shall have power to withhold any of said 
lands from sale when they shall deem it for the public good, and 
shall invest the monies arising from lands that shall be sold as 
aforesaid, and all other university and school funds, in such man- 
ner as the legislature shall provide. 


DRAFT C 


Article X, Education, of the draft Constitution adopted by the 
Convention of 1847-48, and ratified in the election of 1848. 


From the JouRNAL OF THE CONVENTION, p. 615 seq. Not reprinted 
in Quaife. 
ARTICLE X 


EDUCATION 


Sec. 1. The supervision of public instruction shall be vested in 
a state superintendent, and such other officers as the legislature 
shall direct. The state superintendent shall be chosen by the quali- 
fied electors of the state, in such manner as the legislature shall 
provide; his powers, duties and compensation shall be prescribed 
by law; Provided, That his compensation shall not exceed the sum 
of twelve hundred dollars annually. 


Sec. 2. The proceeds of all lands that have been, or hereafter 
may be granted by the United States to this state, for educational 
purposes, (except the lands heretofore granted for the purposes of 
a university ), and all monies, and the clear proceeds of all property 
that may accrue to the state by forfeiture or escheat, and all 
monies which may be paid as an equivalent for exemption from 
military duty, and the clear proceeds of all fines collected in the 
several counties for any breach of the penal laws, and all monies 
arising from any grant to the state, where the purposes of such 
grant are not specified, and the five hundred thousand acres of 
land to which the state is entitled by the provisions of an act of 
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congress entitled “an act to appropriate the proceeds of the sales 
of the public lands, and to grant preemption rights,” approved the 
fourth day of September, one thousand, eight hundred and forty- 
one, and also the five per centum of the net proceeds of the public 
lands, to which the state shall become entitled on her admission 
into the Union, (if Congress shall consent to such appropriation 
of the two grants last mentioned, ) shall be set apart as a separate 
fund, to be called the school fund, the interest of which, and all 
other revenues derived from the school lands, shall be exclusively 
applied to the following objects, to wit: 


lst. To the support and maintenance of common schools, in 
each school district, and the purchase of suitable libraries and 
apparatus therefor. 


2d. The residue shall be appropriated to the support and main- 
tenance of academies and normal schools, and suitable libraries 


and apparatus therefor. 


Sec. 3. The legislature shall provide by law for the establish- 
ment of district schools, which shall be as nearly uniform as prac- 
ticable, and such schools shall be free, and without charge for tui- 
tion, to all children between the ages of four and twenty years, 
and no sectarian instruction shall be allowed therein. 


Sec. 4. Each town and city shall be required to raise by tax, 
annually, for the support of common schools therein, a sum not 
less than one half the amount received by such town or city 
respectively for school purposes, from the income of the school 
fund. 


Sec. 5. Provision shall be made by law for the distribution of 
the income of the school fund among the several towns and cities 
of the state, for the support of common schools therein, in some 
just proportion to the number of children and youth resident 
therein, between the ages of four and twenty years, and no appro- 
priation shall be made from the school fund to any city or town, 
for the year in which said city or town shall fail to raise such tax, 
nor to any school district for the year in which a school shall not 
be maintained at least three months. 


Sec. 6. Provision shall be made by law for the establishment of 
a state university, at or near the seat of state government, and for 
connecting with the same, from time to time, such colleges in 
different parts of the state, as the interests of education may require. 
The proceeds of all lands, that have been, or may hereafter be 
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granted by the United States, to the state, for the support of a uni- 
versity, shall be and remain a perpetual fund, to be called the 
university fund, the interest of which shall be appropriated to the 
support of the state university, and no sectarian instruction shall 
be allowed in such university. 


Sec. 7. The secretary of state, treasurer, and attorney general, 
shall constitute a board of commissioners for the sale of the school 
and university lands, and for the investment of the funds arising 
therefrom. Any two of said commissioners shall be a quorum for 
the transaction of all business pertaining to the duties of their office. 


Sec. 8. Provision shall be made by law for the sale of all school 
and university lands, after they shall have been appraised, and 
when any portion of such lands, shall be sold and the purchase 
money shall not be paid at the time of the sale, the commissioners 
shall take security by mortgage upon the lands sold, for the sum 
remaining unpaid, with seven per cent interest thereon, payable 
annually at the office of the treasurer. The commissioners shall 
be authorized to execute a good and sufficient conveyance to all 
purchasers of such lands, and to discharge any mortgages taken 
as security, when the sum due thereon shall have been paid. The 
cemmissioners shall have power to withhold from sale any portion 
of such land, when they shall deem it expedient, and shall invest 
all monies arising from the sale of such lands, as well as all other 
university and school funds, in such manner as the legislature shall 
provide, and shall give such security for the faithful performance 
of their duties as may be required by law. 


ANNEX 2 


Summary of the proceedings relative to education and school 
funds of the Convention of 1847-48, as shown by the Journat of 
its proceedings, published by authority of the Convention, Madison, 
1848. 


(Figures at the side without prefix are pages of this JouRNAL. 
Figures prefixed by Q are the same matter, as reprinted in Quaife: 
Tue ATTAINMENT OF STATEHOOD, STATE HisToRICAL SOCIETY OF 
Wisconsin, ConsTITUTIONAL Sentes, Vol. IV, (1928). 


2-5 Jan. 10, 1948. Article on “Education and School Funds” reported. 
+ 0-482 (See Draft B). The Article was read twice and ordered printed. 


71-326 Jan. 18, 1948. Article 17: on Education and School Funds, con- 
3-559 sidered in committee of the whole. 

















326-328 
Q. 559-562 


328 
Q. 562 


328 
Q. 563 


331 seq. 
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Moved. To strike out Sec. 9 (which created the land commis- 
sioners, etc.). Much debate as to sale or no sale, values, rates of 
interest, etc. Cost of schools estimated at $3 -$4 per scholar per 
year. The section was modified, but remained in. (See present 
X, 8). 

Moved to amend Sec. 1. to make the Superintendent of Public 
Instruction elective. Debate. This passed. 


Clarifying change in Sec. 6 (the local school tax) moved and 
adopted. 


Amendment to Sec. 3 adopted. The Journal does not describe the 
amendment, but as appears later (p. 333) it related to the descrip- 
tion of the school fund. 


Jan. 14, 1948. Convention considered amendments voted previous 


Q. 565 seq. day in Committee on the whole. 


331 
Q. 565-66 


332 
Q. 566-567 


333 
Q. 567 


333-334 
Q. 567-8 





Salary of Superintendent. Remained at $1200.00. 


Debate on whether Superintendent should be elective. 
Decided he should be. 


Minor clarifying amendments adopted. 


Motion to strike “county academies and” from Sec. 3 (now the 
last clause of X, 2). 


Debate as to whether either “academies” or “normal schools” 
should be supported by public funds. The motion failed, and both 
“academies” and “normal schools” remained in the section. 


Incidentally, the debate indicates that an “academy” was re- 
garded by the speakers as a school intermediate between “the 
common schools” and “the University.” If they were omitted, 
said a speaker: 


“We would have the two extremes provided for without 
any provision for the intermediate institutions. How could 
a system be carried on in this manner? How could the 
student, after he had passed through the common schools, 
prepare himself for the university? Scholars would have 
to be sent to the East for the intermediate portion of their 
education.” (Mr. Estabrook, at p. 333, Q. 568). 


The same debate shows that “normal schools” had to the 
speakers the meaning we would expect. 


“Normal schools were intended for the education of teach- 





36 
D. 57 


B 36-3 
Q. 57 


41 
D. 57¢ 


441 
D. 576 


41-34 
576 
42 

D. 576 


42-34 
D. 576. 





































March | PUBLIC HIGHER EDUCATION IN WISCONSIN 297 


ers; but it was not always found that those educated in 
them became teachers. They very often employed them- 
selves in other occupations.” (Roundtree, p. 334, Q. 568). 


4 As stated, the amendment failed, and “county academies and 
p. 568 normal schools” remained in the section. 





4 Motion to change the basis of required local school taxes. Now 
569 X, 4). 
35 That motion lost. 


35 Motion to limit common schools to white children. 
570 Lost: vote 56-3. 


36 Motion to amend Sec. 4, the common schools (now X, 8) by 
0.570 striking out the last clause, forbidding sectarian instruction. Mo- 
tion lost: vote: 57-2. 


«339 Various motions about upper and lower age limits for free pupils 
p.571-576 in common schools. Much debate. The present limits (4-20) re- 


sulted. 
p4l Jan. 14, 1848. Afternoon session. 
D. 576 
hI Sec. 7 (of Draft B) (County academies) amended to read “may” 


p76 = instead of “shall.” 


4-542 Motion to require 6 months of school to qualify for share of school 
p76 fund. (Now X, 5). Debate. Motion failed. 


42 Motion to Amend Sec. 8 (the University) by striking out “at or 
b.176 ~~ near the seat of government.” Motion lost: 25-28. 


#34 Motions and debates on Sec. 7 (County academies, with normal 
. 76-580 school departments). Should the legislature be required to estab- 
lish them? If so at what point in population? Would the large 
counties have them before the small? How can the smaller counties 
benefit? etc. In the end the whole section was stricken. 








Sec. 8 (the University) amended by adding prohibition against 
sectarian instruction. 


And the Article was engrossed and read a third time. 







Jan. 19, 1848. 
“County” before “academies” stricken by unanimous consent. 
(Last clause present X, 2). 


The Article was passed. 52-12. 













548-549 
Q. 830-831 


559 
Q. 882 





298 WISCONSIN LAW REVIEW [Vol. 1949 


Jan. 27, 1848. Clarifying verbal changes in the Article, proposed by 
the Committee on Revision and Arrangement. Changes concerned 
in. 


Feb. 1, 1848. Constitution as a whole passed. 60-1. 


ANNEX 3 
Laws of Wisconsin, 1857, Ch. 82 


An act for the encouragement of Academies and 
Normal Schools. 


The people of the State of Wisconsin, represented in Senate and 
Assembly, do enact as follows: 


Sec. 1. It shall hereafter be the duty of the Commissioners of 
School and University lands to apportion the income of twenty-five 
per cent of the gross proceeds arising from the sale of swamp and 
overflowed lands granted to this State, by an act of Congress 
entitled “an act to enable the State of Arknasas and other States to 
reclaim the swamp and overflowed lands within their limits,” 
approved September 28th, 1850, to Normal Institutes and Acad- 
emies as hereinafter provided. 


Sec. 2. For the purpose of more fully carrying out the provisions 
of this act, there shall be constituted a board of nine Regents, to 
be called the “Board of Regents of Normal Schools,” no two of 
whom shall reside in any one county of this State. They shall be 
appointed by the Governor, by and with the approval of the Senate. 
The Governor and Superintendent of Public Instruction shall be 
ex-officio members of the said Board of Regents. They shall have 
a voice, but shall not be allowed to vote on any of the business 
of the Board of Regents. The Governor shall have power to fill 
all vacancies which may occur by death, resignation or otherwise, 
until the next meeting of the Legislature, or while the Legislature 
is not in session, but the appointments thus made shall be con- 
firmed by the Senate during the next succeeding session of the 
Legislature: Provided, That the first Board of Regents shall have 
power to act though appointed by the Governor after the adjourn- 
ment of the present session of the Legislature. 


Sec. 3. The Board of Regents thus appointed, shall be divided 
by lot into three classes. The term of office of the first class shall 
expire on the first day of January, A.D. 1858; the term of office of 
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the second class shall expire on the first day of January, A.D. 1859; 
the term of the third class shall expire on the first day of January 
A. D. 1860, and thereafter their terms of office shall continue 
three years. 


Sec. 4. The said Board of Regents shall have authority to make 
all by-laws and needful rules and regulations necessary for carry- 
ing into effect the provisions of this act, not inconsistent with the 
constitution and laws of this State. The officers of the Board shall 
be a President, Vice President, and Secretary; they shall severally 
hold their offices for the term of three years, and until their succes- 
sors are elected, and shall perform the duties incident to their 
several offices. 


Sec. 5. The first meeting of said Board of Regents shall be held 
at such time and place as the Governor may designate, and he shall 
notify each member of the Board of Regents of the time and place 
of holding the first meeting, giving written or verbal notice thereof, 
at least ten days prior to the time of holding such meeting, and 
thereafter they shall hold an annual meeting at the Capitol of the 
State, at such time as they may designate. The said Regents shall 
not receive any compensation for their services, but shall be allowed 
from the income of the said school fund, ten cents per mile for 
the distance travelled in attending any such meeting, on the most 
direct and usual routes of travel. The Secretary shall receive such 
additional compensation from the said income fund for his services 
as the Regents may designate, not exceeding two dollars and fifty 
cents per day for the time actually devoted to such services, an 
account whereof shall be made and verified by affidavit. 


Sec. 6. A majority of the Board of Regents shall constitute a 
quorum for the transaction of business, but a less number may 
adjourn from time to time. Special meetings of the Board may 
be called by the Governor, on a petition signed for that purpose, by 
any six members of the Board. At all special meetings of the board, 
two-thirds of all the Regents shall be necessary to constitute a 
quorum. Any Regent may be removed from office for cause, by a 
vote of two-thirds of the board. 


Sec. 7. All applications for any of the income of the school 
fund, pursuant to the provisions of this act, shall be made to the 
Board of Regents of Normal Schools, in such manner as they shall 
direct, and the School Land Commissioners shall distribute the 
income fund specified in section one of this act to such Normal 


1 
} 
i 
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Schools and Academies, and in such ratio as the Board of Regents 
shall designate, and no religious test shall ever be required of any 
student or scholar in any of the Institutions and Schools receiving 
any of the income fund designated in this act. 


Sec. 8. The Regents shall require of each Institution applying 
for any of the income fund designated in section one of this act, 
satisfactory evidence, which shall be uniform, that the provisions 
of this act have been fully complied with. They shall require a 
report annually at such time as they shall designate, of the num- 
ber, age, residence and studies of each pupil or scholar, returned 
to them, entitled to the distribution share of said income fund. 
And they shall make a report of the state and condition of such 
institution, drawing from the income fund, to the Governor, at the 
same time that other State officers are required to report. A copy 
of the proceedings of the Board of Regents, fully and fairly kept 
and certified by their President and Secretary, shall be filed 
annually at the close of each fiscal year of this State, in the office 
of the Secretary of State. 


Sec. 9. Every chartered College or University in this State in 
which the usual College course of studies have been established and 
prosecuted, having corporate property to the amount of fifty thou- 
sand dollars above all incumbrances, and every incorporated 
Academy having corporate property to the amount of five thousand 
dollars, which shall establish and maintain a Normal Institute in 
connection therewith, for the education of teachers, shall receive 
from the income of the fund, as provided in section one of this 
act; and such Colleges, Universities and Academies shall be allowed 
to borrow at usual rates from the School and University fund, a 
sum not exceeding five thousand dollars for building, on giving 
to the State satisfactory security therefor, in at least double the 
amount of the loan applied for, to be approved by the Commis- 
sioners of School and University lands according to this act. But 
no University, College or Academy, shall be entitled to such loans, 
unless it shall be proved to the satisfaction of said Commissioners 
that the corporation has expanded money equal to the sum applied 
for, to the erection of a building wherein Normal School instruc- 
tion is given, or that an equal sum has been raised by such in- 
stitution for building, and no installments of such loans shall be 
paid over until proof by affidavit is made by the Principal or 
President of said institution, that an equal amount with the sum 
asked for has actually been expended in bulding since the last 
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installment paid on such loan and the corporation shall, before 
drawing any money for building purposes, give real estate security 
to the Commissioners owned by such corporation or by individuals 
in double the amount asked for, for the payment of the sum loaned 
within ten years at the usual ‘interest and terms for such loans. 
The security shall be for the entire sum applied for, but the corpora- 
tion shall be holden only for the amount actually received. 


Sec. 10. All the income of the fund provided for in section one 
of this act, shall be distributed to the Colleges, Universities and 
Academies severally, except the State University, having established 
and maintained such Normal Institute, according to the number of 
pupils so instructed in such studies and for such a period of time 
as the Board of Regents may designate as a qualification or con- 
dition for receiving the benefits of this act, until the amount award- 
ed to any one of such schools shall reach the sum of three thousand 
dollars annually. 


Sec. 11. The number of students pursuing the course of studies 
which may have been designated by the Board of Regents in each 
Normal Institute or Normal department of any College, University 
or Academy, receiving the benefits of this act, shall be reported 
to the Board of Regents upon the oath of the President or Principal, 
and the Secretary of the Board of Trustees of said Institution. 


Sec. 12. Warrants of the Board of Regents signed by the Presi- 
dent and Secretary thereof and countersigned by the Secretary of 
State, shall be drawn on the State Treasurer in favor of such insti- 
tution for the amount appointed to them severally, which shall be 
assessed on or before the fifth day of March annually. Each Insti- 
tution shall give a receipt signed by its Treasurer or by the Presi- 
dent and Secretary of the Board of Trustees to the State Treasurer, 
on receiving any of the fund provided for in this act—and the State 
Treasurer is hereby authorized to pay each and all Institutions 
their just proportion of the said income fund as designated by the 
said Board of Regents. 


Sec. 13. If any person authorized by this act or by the rules 
and regulations provided by the Board of Regents to make report 
from any Normal School of the number of scholars taught therein, 
shall make any false report of the number of students, the persons 
so offending shall, on conviction thereof, be punished by fine not 
exceeding two hundred dollars nor less than fifty dollars, or by 
imprisonment in the county jail, not exceeding six months nor less 
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than one month, and if any person or persons shall, for the purpose 
of obtaining any loan to any College or University, or for the pur- 
pose of enabling any college or University to draw any monies 
as hereinbefore provided, make any false statements relative to 
the value of the property of such College or University, or as to 
the establishing and maintaining a Normal Institute in connection 
with such College or University, for the education of teachers, the 
person so offending shall, on conviction thereof, be punished by im- 
prisonment in the county jail not more than one year nor less than 
six months, and by fine not less than one thousand dollars nor 


exceeding three thousand. 


Sec. 14. Whenever any town, city or village in this State shall 
propose to give a site and suitable building and fixtures for a State 
Normal School, free from all incumbrances, said Board of Regents 
may consider the same, and if, in their opinion, the interests of edu- 
cation will be advanced thereby, they may, in their discretion, select 
from such propositions the one most feasible and located in such 
place as is deemed easiest of access, and apportion to the same 
annually a sum not exceeding three thousand dollars for the support 
and maintenance of teachers therein. 


Sec. 15. No charge shall be made for tuition to any pupil or 
scholar in said Normal School whose purpose is to fit himself as a 
teacher of Common Schools in this State, and the number and 
qualifications of scholars, and regulations under which they shall 
be admitted, shall be determined by the Board of Regents. Of 
the remainder of the income mentioned in section one of this act, 
every incorporated college in this State with a clear capital of 
$50,000, (except the State University) shall be entitled to receive 
$20 for every female graduate who shall have pursued the regular 
course of study in such college, or such a course as the Board of 
Regents in this act shall prescribe in lieu thereof. 


Sec. 16. This act shall take effect and be in force from and 
after its passage, and all acts and parts of acts contradicting the 
provisions of this act are hereby repealed. 


Approved, March 7, 1857. 























THE McCARTHY DECISION RECONSIDERED 


WittiaM G. RIcE 


State ex rel. Wettengel v. Zimmerman! did not reach the United 
States Supreme Court, but in the first case decided in the 1948 Term, 
MacDougall v. Green,? that court tacitly rejects the bases on which 
the Wettengel decision stood. 


In each case the question was whether the name of a candidate 
for national office should be carried on the ballot to be used at 
the final election. In the Wettengel case the relator asked the 
state supreme court to require the Board of Canvassers of Wisconsin 
to certify on ballot in November, 1946 the name of Robert M. 
LaFollette, Jr., instead of that of Joseph R.McCarthy, as nominee 
of the Republican Party for United States Senator. In the Mac- 
Dougall case, the plaintiffs asked the United States District Court 
and on appeal, the United States Supreme Court, to require the 
State Officers Electoral Board of Illinois to treat as sufficient the 
nomination papers on behalf of Curtis D. MacDougall for United 
States Senator and various candidates of the Progressive Party for 
other offices (national and state) and consequently add their names 
to the ballot to be used in November 1948. In both cases the question 
was whether the state law on which a party to the action replied 
was operative or was precluded by national law. In the Wettengel 
case the action of the Wisconsin officers in disregarding the state 
law (constitution ) that would have barred McCarthy and entitled 
LaFollette to the nomination was held not reviewable; in the 
MacDougall case the action of the Illinois officers in applying 
the state law to the exclusion of the Progressive candidates was 
held lawful. 


The Wisconsin Constitution provides that “Judges of . 


the circuit courts shall . . . hold no office of public trust .. . 
during (their) term . . . and all votes (cast) for... them... 
for any office, except judicial office . . . shall be void.”* This 





* 249 Wis. 237 (1946). 
*69 S. Ct. 1 (1948). 
Wis. Const., Art. VII §10. The legislature promptly flouted this pro- 
vision by electing Judge James R. Doolittle United States Senator. Wis. SEN- 
ATE J. 79 and 87 (1857). Cf. Wis. Laws 1857, c. 5. The court, however, did 
not rely on this as a precedent. 
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prohibition had no application, according to the Wisconsin 
Supreme Court, for two reasons: (1) eligibility to national office 
must be determined by national law exclusively; in elections to 
such office “the proceedings, up to and including the issuance 
of the certificate of election, are wholly within the control of 
Congress”;* and (2) “courts have no jursidiction to judge of the 
returns and elections of United States Senators”;® the United States 
Senate’s “jurisdictions is exclusive”.* From these stemmed the court’s 
refusel to reverse the Board of Canvassers. 


Even if the apparent inconsistency between the reason that the 
control of Congress (both houses) is exclusive and the reason that 
the jusisdiction of the Senate (one house) is exclusive, is explain- 
able on the ground that the first relates only to legislative power 
and the second only to judicial power, yet neither reason finds any 
support in the United States Supreme Court’s opinion in the Mac- 
Dougall case. The majority there, sustaining the United States Dis- 
trict court’s decision, tested the action of the state election officers 
solely by the consistency of the state law with due process and equal 
protection of the laws. The electoral proceedings were treated as 
within the control of the state, but subject to these general consti- 
tutional limitations on state legislative and execuive action; and the 
court, without discussion of the province of the Senate, exercised its 
authority to determine whether MacDougall, no less than the other 
Progressive candidates, had qualified for the ballot. Three judges 
who joined in a dissenting opinion, holding that the state law relat- 
ing to qualification for the ballot violated the Fourteenth Amend- 
ment, apparently would have ordered the names of the Progressive 
nominees for national and state offices added to the ballot. This 
opinion did not suggest that the state could not legislate in this field 
or that the Senate alone could pass on the eligibility of MacDougall, 
the candidate for Senator.’ 


Both opinions thus agreed, in the absence of national regulation, 
that the state may make reasonable rules limiting access to the 
ballot to candidates who file apt nomination petitions. May it not 
be equally proper for it to exclude those who have accepted state 
judicial office for a term that has not expired? And does it not 





*249 Wis. 237, 243 (1946). 
* Id. at 244. 


* Id. at 245. 
"Though U. S. Const., Art. I §4; Art. II §1 and the Seventeenth Amend- 


ment were invoked by the plaintiffs. 











THE McCARTHY DECISION RECONSIDERED 805 





March] 


behoove the courts to give effect to such an exclusion if it is 
reasonable?® 

We have, to be sure, an anomalous situation in the United States, 
where there is no national election machinery, but election ma- 
chinery operated by the states is used in the election of national 
officers. This anomaly, it seems, has caused state courts often to 
go strangely astray in explaining their decisions in election cases. 

The Constitution lays down standards of eligibility to national 
offices!® — standards of age, of citizenship, and of residence — and 
these are of course the sole lawful standards as to age, citizenship, 
and residence. Other standards in use in 1787 are probably ex- 
cluded by implication — wealth, education, behavior in war, per- 
haps. (Religious and political tests are covered by Article VI Sec- 
tion 3 of the Constitution, probably excluding any other tests in 
these fields.) This does not necessarily exclude the state (in the 
absence of national legislation) from adding other tests;'! indeed 
the use of state election machinery quite necessitates it. And the 
states have, of course, established many such tests.}? 





*In a third opinion Associate Justice Rutledge without expressing any 
“opinion concerning the constitutional and other questions presented” agreed 
that the court should not give relief, his reason being that the relief sought if 
granted at a time so near the election was likely to disfranchise “Illinois voters 
in perhaps much greater numbers than those whose interests petitioners repre- 
sent.” 

*The reasonableness of this sort of rule under the Fourteenth Amendment 
can not be doubted. Many states prohibit to judges candidacy for political 
office. Though, as to candidacy for national offices these limitations have been 
held unconstitutional by state courts (holdings which this writer believes to be 
unsound ), their reasonableness has not been successfully disputed and is strongly 
supported by Canon 30 of the Cope or JupiciaL Etruics of the American Bar 
Association, at least to the extent of their forbidding of candidacy to judges, 
while still holding judicial office. 

Apart from the state’s right to regulate elections, the government, local, 
state or national, has the right to require its employees to refrain from conduct 
designated by statute or executive order to be incompatible with their work, 
even from the exercise of fundamental rights of citizenship such as political 
activity, United Public Workers v. Mitchell, 330 U.S. 75, 67 S.Ct. 556 (1947). 
Under these general acts, however, the sanction is usually loss of employment, 
while the statutes relating to judges carry the severer and more out-reaching 
sanction of barring them from access to nonjudicial elective office, making 
these statutes something more than regulations of employment. 

* The situation is not unique, however. State legislative controls of matters 
of federal cognizance are permitted and often are exercised through state 
agencies. Regulation of interstate railways with respect to intrastate rates and 
local facilities is a well-known example. 

“U.S. Const. Art. I §2, par. 2 (representative) ; Art. I §3, par. 3 (sen- 
ator); Art. II §1, par. 5 (president). The only test for presidential electors, 
that they shall not be members of Congress or holders of any office under the 
United States, is in Art. II §1, par. 2. That no test for vice-president is stated 
is explained by the mode of selection of the vice-president prior to the adoption 
of AMenp. XII. 

* Many decisions of state courts reject this view. See Note 1947 Wis. L. Rev. 
103, 105-8. So do decisions of the House and the Senate. 1 Hinps, PRECEDENTS 
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The preliminary decision as to what names shall appear on the 
ballot obviously rests with election officers who directly or indirect- 
ly prepare the ballots. The holding of the Wisconsin court makes 
their decision to exclude final. The court hints at some unexplained 
distinction between disqualification because of judicial office and 
disqualification because of noncompliance with election laws, when 
it says:1% 

We are not here dealing with the failure or refusal of any 


election official to perform his duty in accordance with the 
laws of the State of Wisconsin or of the United States. 


This distinction seems meaningless; it was precisely a refusal to 





385. But it is believed the question has never been so decided by a federal 
court. Cf. Blackman v. Stone, 101 F. 2d 500 (1939) (substantially the same 
case as MacDougall v. Green and similarly decided). Other tests than those 
of the Wentegell and the MacDougall cases which, according to Wisconsin law, 
must be met by candidates, including those for national office, are found in 
Wis. Strat. (1947) §12.10 (reporting receipts and expenditures); §5.05(7) 
(choice of party; no “cross-filing”) ; §5.05(5)(b) last clause (declaration of 
intention to serve if elected). 

“ There is a close analogy between qualification to hold office, qualification 
to appear on the ballot, and qualification to vote. (The very fact that the 
word “eligibility” is often used to describe all three indicates that we think of 
the right to be named on the ballot and the right of suffrage as analogous to 
the right to hold elective office.) That the second can hardly be distinguished 
from the first is shown by the reasoning of U. S. v. Classic, 313 U.S. 299, 61 
S.Ct. 1031 (1941), Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757 (1944), 
and Rice v. Elmore, 165 F. 2d 387 (CCA 4th 1947), cert. denied 333 U.S. 875, 
68 S.Ct. 905 (1948), which ties up the electoral preliminaries with the elec- 
toral ultimate. For the third, the right to vote, the Constitution establishes 
quite other qualifications than for holding office. Omitting requirements as 
to age, citizenship, and residence, it provides only that the electors of members 
of the houses of Congress must be electors of “the most numerous branch of the 
state legislature” (Art. I §2 par. 1 and AMEND. XVII), and it sets no require- 
ment for voting for presidential electors. Moreover, the right to vote in all 
elections, state and national, may not be conditioned on race, color, previous 
condition of servitude (AMEND. XV) or sex (AMEND. XIX), while the right to 
hold office is not expressly so protected against restriction. 

Despite these differences, no case distinguishes between Congressional 
control over eligibility to national office and that over qualification for voting 
in national elections, for Congress has not yet addressed itself directly to either. 
(Indirectly, however, by regulating practices in national elections, Congress 
has exercised control over both. Burroughs v. U.S., 290 U.S. 534, 54 S.Ct. 
287 (1934), U.S. v. Classic, supra.) So it remains uncertain how far Congress 
may go in imposing affirmative or negative qualifications for holding these 
Constitutionally created national elective offices; or for voting for such officers. 
The latter is the Constitutional question imbedded in the anti-poll tax bill fre- 
quently considered by Congress. Cf. The Geyer Poll Tax Bill, 3 Nat. Law. 
Guitp Q. 102 (1940); Boudin, State Poll Taxes and Federal Constitution, 
28 Va. L. Rev. 1 (1941); Hogensen, Anti-Poll Tax Legislation and the Con- 
stitution, 119 Wasu. L. Rev. 73 (1942) ; H. R. 7 to Outlaw the Poll Tax in 
Federal Elections is Constitutional, 3 Nat. Law. Guitp Q. 9 (1943) ; Kallen- 
bach, Anti-Poll Tax Legislation, 21 N.Y.U. L. Q. Rev. 113 (1946); H. N. 
Morse, A Study on the Unconstitutionality of the Proposed Federal Abolition 
of the Poll Tax, 10 Geo. Bar J. 37 (1947) (based on the unsound argument 
that conditions appended to ratification of the Constitution by South Carolina 
and other states became part of the Constitution). 
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do this alleged duty that the court was called on to deal with in 
the Wettengel case. If the defendants had certified LaFollette as 
nominee, would the court still have dismissed the petition “for want 
of jurisdiction”? Or would it have made a decision on the merits? 


As the MacDougall case also proves, the function entrusted by 
the Constitution to the Senate and the House to judge or the quali- 
fications of their members is not an exclusive function. It is 
rather a function of passing on the qualifications of those who reach 
the last round in the contest for Congress. The courts are the 
agencies that police all preliminary rounds. No legislative chamber 
can practically do it. And if the courts fail to act, as in the Wetten- 
gel case, it is not the houses of Congress but the election officers 
of the state that control the course of the election by effectually 
preventing candidates from reaching the final round. Only at the 
very end of the electoral process has each House power to act; 
power after having weighed all the circumstances, including the 
whole course of the election, to reach the ultimate and legally un- 
restricted decision to accept the winner of the final round, or to reject 
him and perhaps to seat one of his opponents of the final round.* 


Nor should the state’s restriction of the candidacy of its judges 
be rejected by the courts because of potential control of national 
elections by Congress. (This control can serve, however, as means 
of thwarting excessive state restriction of access to national office. ) 
The power of Congress, whatever it may be in this field, does not 
rest on any express Constitutional mandate, but on inherent national 
authority over the processes of national government. It is true that 
Congress has express authority to make regulations relating to “the 
times, places and manner of elections” of Congressmen;'* but, by 
contrast, only as to the “time of choosing” presidential electors.1® 
So that Congressional regulation of presidential campaign expendi- 
tures, for example, is founded on implied authority, not express 
authority, of the Constitution.17 That Congress may make electoral 





“249 Wis. 237, 248 (1946). 

“If the statement of the Wettengel case that (p. 247) “the process of nom- 
ination under Wisconsin law is an integral part of the election process and is 
therefore wholly within the jurisdiction of the United States Senate” is good 
law, does this mean that the tests mentioned in note 6 are to be applied by elec- 
tion officers without court supervision to elections of legislators, national or 
state? (U. S. Const. Art. I §5 and Wis. Const. Art. IV §7 alike declare: 
“Each house shall be the judge of the elections, returns, and qualifications of its 
own members.’ ") In these legislative elections, the judicial remedy relating 
to corrupt practices is limited by statute to findings. Wis. Star. (1947) §12. of 
(2). Pog appears to leave the final settling of the ballot to the election officers. 

RT 

* ART. te i par. 4 and AmeEnp. XII. 
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laws and supersede those of the states relating to national elections'® 
in no way detracts from the validity of state electoral statutes and of 
their administration by state electoral agencies and in no way 
abstracts them and their administration from judicial review. The 
series of “white primary” cases culminating in Smith v. Allwright® 
and Rice v. Elmore,?° makes this perfectly clear as to the right to 
vote. The MacDougall case makes it equally clear as to the right 
to appear on the ballot for a national office (subject to the ultimate 
decision by each House of Congress on the seating of its own mem- 
bership, but as to presidential electors the matter was left in doubt 
by the settlement of the Tilden-Hayes election). And in all these 
cases the courts in judging the validity of state regulation tested 
it for conformity both with the Constitutional standards specifically 
relating to elections and with the general ones of the Fourteenth 
Amendment. 


Regarding state offices too (including state legislative offices) 
the federal Constitution will be enforced by the courts. Though 
Congress of course has no power to regulate eligibility to state 
office or to control the qualifications of voters in, or conduct of, 
state elections (except so far as it has power to enforce through 
legislation the several amendments); and though, as late as 1944, 
in Snowdon v. Huges,”" (which was a controvery over a state legis- 
lative office), the Supreme Court endorsed its holding in earlier 
cases that “an unlawful denial by state action of a right to state 
political office is not a denial of a right of property or of liberty 
secured by the due process clause,” this does not mean that the 
Constitution, and especially the Fifteenth and Nineteenth Amend- 
ments and the equal protection clause of the Fourteenth Amend- 
ment, will not be enforced by the courts. While the Court in Snow- 
den v. Hughes repeated with approval the words of Wilson v. North 


* Burroughs v. U. S., 290 U. S. 534, 54 S.Ct. 287 (1934) also note 9. 

“ The states, says the Constitution, may make regulations concerning “the 
times, places, and manner of holding elections for Senators and Representatives” 
(Art. I §4) and so may Congress (Art. I §4, as modified by AMEND. XVII) ; 
while the states decide the “manner” of choosing presidential electors (Art. II 
§1 par. 2) and Congress may decide only the “time” (Art. IJ §1 par. 4). 
Still no distinction between election of Congressmen and election of presiden- 
tial electors has been made by the courts in passing on state legislation relating 
to elections. (The “manner” of election may well include both qualification 
to vote and qualification to be voted for so far as not fixed by other para- 
graphs of the Constitution. See note 5, supra.) Breedlove v. Suttles, 302 
U.S. 277, 58 S.Ct. 205 (1937) ; Pirtle v. Brown, 118 F 2d 218 (CCA 6th 1941), 
cert. denied 314 U. S. 621, 62 S.Ct. 64 (1941) ; MacDougall v. Green, supra. 

* 321 U.S. 649, 64 S.Ct. 757 (1944). 

(19dey. F 2d 387 (CCA 4th 1947), cert. denied 333 U.S. 875, 68 S.Ct. 905 
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Carolina”? that, “The state (so far as concerns the federal govern- 
ment) has entire freedom of choice as to the creation of an office 
for purely state purposes, and of the terms upon which it shall be 
held,” yet it recognized that even in elections for state offices “in- 
tentional or purposeful discrimination” in administration of a state 
electoral law would violate “equal protection” and that “the right 
to relief under the equal protection clause is not diminished by the 
fact that the discrimination relates to political rights.” The “white 
primary” cases from Nixon v. Herndon** through Rice v. Elmore** 
all involved the validity, under the Fourteenth and Fifteenth 
Amendments, of rules relating to elections of state officers. 


Thus, it appears, our Constitution means that: (1) Election regu- 
lations of the states are valid provided they do not offend Consti- 
tutional standards, either specific (qualifications for office or for 
voting ) or general, whether the candidates are running for national 
or for state offices, for legislative or for nonlegislative offices. The 
legislative powers of the United States respecting the election 
of national officers, at least so long as unexercised,”® is no limitation 
on the states; (2) Congress probably can enact regulations of un- 
limited range for national elections (superseding those of the state 
at will) so long as they do not violate these same Constitutional 
standards;?® (3) The authority of legislative houses to pass on “the 
qualifications” of their own members does not exclude the courts 
from passing on the legal (but no other) qualifications of candi- 
dates when they are questioned at any time before the electoral 
process has reached its end. 


Whatever the powers of Congress may be, the MacDougall case 
shows that the state has a wide regulatory power over candidacies 
and voters’ rights in the field of national, including Congressional, 
elections and that courts should not refuse to enforce state statutes 
on the extremely broad grounds on which the Wisconsin court 
based its decision in State ex rel. Wettengel v. Zimmerman. 





* 321 U.S. 1, 64 S.Ct. 397 (1944). 

* 169 U.S. 586, 18 S.Ct. 435 (1898). 

“273 U.S. 536, 47 S.Ct. 446 (1927). 

* Supra n. 20. 

*“The power of the state in this particular is certainly supreme until 
Congress acts,” said the Supreme Court in Minor v. Happersett, 21 Wall. 
162, 171 (1875). 

"Despite the denial by the Supreme Court so recently as in 1944 that 
political rights are liberty or property, there is reason to think that the Fifth 
Amendment does limit the national government in the same way that the 
Fourteenth limits the states; that it will soon be interpreted to secure “equal 
protection” for all rights including political and cease to be a mere “‘due process 
of law” that does not embrace “equal protection”. Cf. 48 Cor. L. Rev. 253, 
256 (1948). 














CORPORATIONS IN THE DAY OF THE SPECIAL CHARTER 
DanriEL J. DyxsTRA* 


The changes made by the Wisconsin legislature in the state 
corporation laws throughout the past two sessions! and the realiza- 
tion that such laws are generally throughout the United States in 
the process of modification suggests the advisability of examing 
early corporation charters and general corporation laws in order 
to appraise properly the growth and development of current legis- 
lation in this field. In Wisconsin, with its rich and colorful history 
filled with the exploits of lumberjacks and pinery kings, it is 
natural that we turn for purposes of this study to an examination 
of the early charters granted to lumber, log driving, booming and 
river improvement corporations. Since the formative years of the 
development of these companies were those immediately following 
the civil war, this survey will be primarily concentrated on the 
charters and general acts passed during that period. 


I. THE SPECIAL CHARTERS 


A reading of the special acts granting authority to certain parties 
to form a corporation permitting them to engage in one or more 





* This article is the result of a study made possible by a grant from the 
Wisconsin Communities Studies Fund established by the Rockefeller Founda- 
tion. It also forms part of a continuing program of research in legal economic 
history sponsored by the University of Wisconsin Law School under the 
supervision of Professor Willard Hurst. 

*A survey of chapters 180, 181 and 182 of the Wisconsin Statutes of 1947 
reveals that the following measures pertaining to stock companies were modi- 
fied or added by the 1947 legislature: 180.02, 180.025, 180.06, 180.07, 180.32, 
181.06, 182.13, 182.19. 180.10 was repealed. In 1945 the following statutes 
were amended or added: 180.02, 189.025, 180.07, 180.10, 180.13, 180.32. 
181.02, 181.03, 181.04, 181.07, 182.01, 182.13, 182.14, 182.17, 182.19. 182.25 
was repealed. . : 

The most significant amendment made by the 1947 session of the legis- 
lature in the field of corporation law was in 180.02(1) and 180.06(4) per- 
taining to the requirements to be met by a corporation before they could 
commence business. Prior to 1947 a corporation was not to transact business 
with others than its members “until one-half of its capital stock shall have 
been subscribed and one-fifth of its authorized capital actually paid in... . 
[See Wis. Star. (1945) §180.06(4).] In 1947 a new subsection was added 
to 180.02(1) which provided that persons desiring to form a corporation shall 
sign a statement “of the minimum amount of capital with which the corpora- 
tion will commence business which shall not be less than $500” [See Wis. 
Stat. §180.02(1) (dm)] and 180.06(4) was altered to provide that a 
“corporation shall not transact business with any others than its members until 
the minimum amount of capital with which the corporation will commence 
business has been actually paid in.” 
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of the several phases of lumbering reveals that the provisions of 
these charters can be readily classified into two major divisions. 
The first division includes those sections which could have been a 
part of any early corporation charter, sections, for example, per- 
taining to the formation, the financing and the control of the com- 
pany to be formed. The second division includes those stipulations 
which were concerned with the scope of economic power delegated 
by the legislature to the proposed company. It is the purpose of 
this article to examine the contents and significance of the pro- 
visions which fall into the first classification and which are best 
exemplified by the early lumber company charters, while an an- 
alysis of the delegation of power by the legislature, as primarily 
evidenced, in special acts granting incorporation privileges to log 
driving, booming and river improvement companies will be made 
in an article which will appear in a subsequent edition of this pub- 
lication.” 

To appreciate fully the significance of the charters granted to 
form lumber companies, it should be noted that chapter 73 of the 
Revised Statutes of 1858 was designed to permit the formation of 
joint stock corporations without necessitating the passage of a 
special charter act each time a company was to be formed.*® Al- 
though lumber corporations were not specifically mentioned in 
this chapter the terminology was none the less sufficiently broad 
to include organizations formed for the purpose of engaging in 
the manufacture and sale of the products of the forest.* Formation 
under the provisions of this chapter was optional and, therefore, 
the flood of requests for special charters continued, for as the 
following analysis will reveal the stipulations contained in the 
special enactments were more favorable to the formation of lumber 
companies than were the regulations contained in the general act. 
The fact that as important a concern as the Beef Slough Manu- 





71949 Wis. L. Rev. (May Issue). 

*See Wis. Rev. Stat., c. 73 (1858). Although the title of this chapter 
states that it is designed to regulate the formation of joint stock companies, 
its contents revealed that the type of company authorized by the provisions 
of this measure was essentially that of the standard corporation. The mes- 
sages of the various governors of the period indicate that they regarded this 
chapter as a general incorporation act. See, e.g., Governor Randall’s message 
vetoing a bill to incorporate the Milwaukee Warehousing Co., Wis. ASSEMBLY 
J. 826 (1858); Governor Harvey’s message vetoing a bill to incorporate the 
Eau Claire River Log Driving Co., Wis. Senate J. 474 (1862) ; Governor 
Solomon’s message vetoing an act to incorporate the Phoenix Mining and 
Smelting Co., Wis. Assemsiy J. 342 (1863). 
_ ‘Wis. Rev. Srat., c. 73, §2 (1858) authorizes the formation of any corpora- 
tion organized “for the purpose of engaging in any carrying on any kind of 
manufacturing, mechanical, mining or quarrying business, or any other lawful 
usiness.”” 











$12 WISCONSIN LAW REVIEW [Vol. 1949 


facturing, Booming, Log Driving and Transportation Company was 
organized under chapter 73° reveals, however, that its provisions 
were not entirely unused. 


Perhaps the most striking characteristic of the lumber company 
charters granted by special legislative decree was their similarity. 
Of the fifteen granted between the years 1861 and 1871° seven are 
alike in all material respects? while the remaining eight, with a 
few exceptions which will be noted, differ only in respect to the 
fact that they are less complete and comprehensive. Whereas this 
may reflect the fact that lawyers were bound to the “form book” 
and were not responsive to the individual needs of their clients, 
it should be remembered that this similarity was to a considerable 
extent inconsequential, for the charters did not control the by-laws 
which represent the heart of any corporation. The fact that these 
measures were in most respects the same does indicate, however, 
that while the charters were less restrictive than were the general 
acts of incorporation, the obtaining of such legislative authorization 
was considered a means to an end, and not as a vehicle by which 
countless individual special favors could be secured. 


Since the charter granted to the Eau Claire Lumber Company® 
obviously served as a model for most of the subsequent lumber 
company incorporation acts, a careful examination of the contents 
of this measure will prove profitable. Before noting its provisions, 
however, a glance at the manner in which this act was pushed 
through the legislature will prove revealing. 


Whereas most of the special incorporation acts were introduced 
by the senators or assemblymen from the district in which the 
corporation was to be located, the personal attention given to the 
enactment of these measures by their sponsors was not always as 
evident as it was in the formation of the Eau Claire Company. 
In this instance Senator J. G. Thorp, one of the incorporators of 
the company and its first president, personally introduced the bill 
authorizing its formation. The date of introduction was the 17th 
of March, 1866. Instead of following the usual practice of referring 


seen Heerman v. Beef Slough Manuf. Co., 1 Fed. 145 (C. C. W. D. Wis. 
*In 1871 the granting of special charters by the state legislature was brought 
to a halt by the adoption of Wis. Const. Art. IV §31 & 32. These sections 
prohibited the enactment of 9 types of private and local laws including laws 
granting special corporate charters. 
"See Wis. Laws (private and local) 1866, c. 284, c. 299; 1868, c. 163, 
c. 295; 1869, c. 77, c. 86; 1871, c. 101. 
* Wis. Laws (private and local) 1866, c. 284. 
*See Wis. SENATE J. 564 (1866). 
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the measure to the Committee on Incorporations, Lieutenant Gov- 
ernor Wyman Spooner appointed a special committee of two 
consisting of Senators J. G. Thorp and Marcus A. Fulton’ to 
consider the merits of the bill. On March 20 this committee re- 
ported the measure back to the Senate and recommended its pass- 
age. The Senate Journal then records that upon motion of Senator 
Thorp the measure was withdrawn from the general file; the rules 
were suspended, and the measure was passed.'! The Assembly 
Journal reveals that on March 21 the act in question was referred 
to the Assembly Committee on Incorporations, and that on the 
following day said committee reported the bill back with the 
recommendation that it be passed. Before passage, however, the 
Assembly made what were termed a few “sundry amendments” 
to the act,!2 which amendments were concurred in by the Senate 
on April 4, 1866. 


As indicated, not all companies were fortunate enough to have 
a sponsor as personnally interested and as influential as was J. G. 
Thorp, but the expeditious way in which this measure was handled 
proved that the legislature was not unresponsive to the voices 
that constantly besieged it with requests for corporate charters. 


The act which authorized the formation of the Eau Claire com- 
pany followed the usual custom of designating the original in- 
corporators, named in section one of the act, as the first board 
of directors. In order that the company could be formed immedi- 
ately after the enactment of this measure, a majority of these di- 
rectors was authorized to call an organizational meeting of the 
board. Since no distinction was made between the powers which 
could be exercised by original directors appointed by the act and 
the permanent board eventually selected by the stockholders it 
would seem that those named in the act could immediately pro- 
ceed to exercise all the authority granted to directors for the pur- 
poses of managing and controlling the affairs of the corporation. 
These powers included the right to make by-laws, to elect one of 
their own as president, and select other officers and agents and 
designate their duties and salaries. Authority was also granted 





” The Wis. Lec. Manuat 84, (1866) lists Marcus A. Fulton as a merchant 
from Hudson, Wisconsin. Hudson is located on the St. Croix river and was 
at the time the center of a thriving lumber industry. J. G. Thorp is listed 
as a lumberman from Eau Claire. 

“Wis. Senate J. 597 (1866). 

mi The bill jacket on file at the Wisconsin State Historical Library, Madison, 
fails to indicate the nature of these changes. The fact the Senate concurred 
in them without delay and without sending the measure back to committee 
would indicate, however, that they were of minor significance. 
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to the board of directors to open books of subscription for the 
capital stock of the company and to fix the regulations under which 
said subscriptions might be made. In conjunction with this it 
should be pointed out that the capital stock of said company was 
to be a sum fixed by the board of directors, which amount could 
by resolutions of the board be increased from time to time to an 
amount not to exceed $500,000. 


The broad powers thus granted by this act are typical of those 
usually vested by the special corporation charters in boards of 
directors. There are at least two explanations for this concentration 
of authority. The contents of the numerous charter acts reveal 
that many of the incorporators were “promoter” rather than “in- 
vestment” minded and thus it was to their advantage, since they 
were uniformly designated as the first board of directors, to place 
as much control as possible in the hands of this body. This same 
incentive was present for the incorporators of the numerous small 
corporations who anticipated retaining a controlling share of the 
stock, for under such circumstances they could continue to serve as 
directors.'* It is therefore understandable that the welfare of the 
stockholders as such was largely neglected. 


The above observation does not mean, however, that provisions 
respecting stockholders were entirely omitted by the charters. 
Stockholders were granted authority to elect dirctors at the annual 
meeting, and they were further given, as a usual rule, certain 
discretion as to the precise number of directors that would con- 
stitute the board. The Eau Claire charter, for example, authorized 
the stockholders to establish the number of directors between 
three and seven, and this constituted the usual range. The in- 
corporation of the Superior Lumber and Mining Company, how- 
ever, envisioned the days of large directorships, for their charter 
stated that the minimum number of directors was to be five while 
the maximum number was to be twenty-four.’* In addition to the 
power to elect directors and to designate their number, the charter 
establishing the Janesville Lumbering and Manufacturing Com- 
pany granted the stockholders authority to increase within limits 
the capital stock of the company.’> This designation of power was 





* The letters on file in the Executive Papers under the headings “Timber 
Clerks” and “Lumber Inspectors” at the Wisconsin Hostorical Library indi- 
cate that incorporators frequently retained positions as officers and directors 
for many years of the lumber concerns which they helped incorporate. 

“ Wis. Laws (private and local) 1866, c. 340, §4. 
* Wis. Laws (private and local) 1868, c. 505, §3. 
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unusual, for as has been noted such authority was generally lodged 
in the directors. 


An interesting provision found in many of the charters, including 
the act creating the Eau Claire Lumber Company, was one which 
provided that the first meeting of the stockholders might not be 
called until a designated amount of stock had been subscribed 
and paid in. In the case of the Eau Claire company, which was 
authorized to have a capital stock not exceeding $500,000, the 
amount stipulated was $100,000,'° whereas in case of the Pine 
River and Menomonee Lumber Company with the same maximum 
capital limitation, $50,000 needed to be subscribed and paid in 
before the first meeting of the stockholders could be held.’ Where- 
as this provision is clearly the forerunner of comparable require- 
ments in our modern corporation statutes,!* it should be pointed 
out that most of the early charters failed to include a complement- 
ary stipulation prohibiting the commencement of business until a 
certain amount of capital was subscribed and paid in. They merely 
prohibited the stockholders from meeting until there was compli- 
ance with the prescribed conditions, and did not, at least by express 
stipulation, prohibit the temporary directors designated in the act 
from completing the organization of the company and the com- 
mencement of business. 


There were, however, two exceptions. The act, authorizing the 
formation of the Menomonie Lumber and Coal Company,” after 
designating that the capital stock was not to exceed $1,000,000, 
specifically provided that as soon as $100,000 was subscribed “and 
twenty-two thousand dollars paid in, the said company may organ- 
ize and proceed to business under this charter,” while the act per- 
mitting the establishment of the Janesville Lumbering and Manu- 
facturing Company”? after stipulating that the capital stock was to 
be $50,000, which amount could be increased by stockholder vote up 
to $250,000, provided that as soon as $25,000 of the stock was sub- 
scribed and paid in it would be lawful for the company to organize 
and commence operations. Although these provisions stated when 
business could be commenced, neither charter gontained any stipula- 
tion comparable to current statutes making the incorporators and 





» Wis. Laws (private and local) 1866, c. 284, §5. 
- Wis. Laws (private and local) 1868, c. 295, §5. 

Wis. Stats., (1947) §180.06(3) provides that: “In stock corporations 
the first meeting may be held at any time after the minimum amount of 
capital with which it will commence business shall have been subscribed. . . .” 
» Wis. Laws (private and local) 1867, c. 609. 

Wis. Laws (private and local) 1868, c. 505. 
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subscribers personally liable for debts incurred in case business was 
transacted before the prescribed conditions were met.*? 


The explanation for the failure of the legislature to stipulate more 
carefully certain conditions to be met before the commencement of 
business may lie in the general optimism prevalent during the 
1860’s and early 1870’s when industrial expansion seemed bound- 
less and the concept of unlimited success dominated the minds of 
men. Further, these omissions may also be laid to the rather 
narrow concept which was apparently held concerning the purpose 
of the various charter acts. This concept seemed to be that the 
sole objective of each measure was to authorize the organization 
of a corporation, and it was not within the province of such a 
measure to provide regulations and safeguards for the public. The 
fact that chapter 73 of The Revised Statutes of 1858 contained, 
as we shall observe, certain conditions designed to protect the 
public interests in the case of all corporations organized under 
its provisions reveals, however, that the legislature was not entirely 
oblivious to the necessity of regulation on behalf of outside parties. 
The failure to include these same stipulations in the special charter 
acts therefore evidences that the legislature was either susceptible 
to the desires of the incorporators or that they failed to weigh and 
consider carefully the numerous measures of this nature that were 
submitted for passage. 


The capital structures established by the various charters were 
in most respects similar. With one exception only one class of stock 
was authorized, and the par value of said stock was uniformly 
fixed at $100. The exception noted was contained in the charter 
establishing the Barnum Lumber Company.” This charter, granted 
in 1867, authorized the issuance of both common and preferred 
stock, and stipulated that the preferred stock was to have such 
preference over the common stock as should be specified by the 
by-laws. Although a stipulation was included to the effect that 
the relative amounts of said stock should be fixed and defined by 
the by-laws before any stock certificates were issued, there was 
no control over the general power of the directors to amend the 
by-laws, and thus there would appear to have been nothing but 
their own discretion to prohibit them from altering from time to 
time the preferences to be granted to the purchasers of preferred 
stock. 





™See Wis. Stats., (1947) §180.06(4). 
*” Wis. Laws (private and local) 1867, c. 9. 
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As previously noted, most of the charters contained a provision 
which stated that the authorized capital was not to exceed a set 
amount. The maximum figure usually established ranged some- 
where between $250,000 and $700,000,?* although in the case of the 
Union Lumber Company, which was incorporated by three of the 
leading lumbermen of the Chippewa Falls area,** the maximum 
limit to which the capital stock could be increased was set at 
$1,500,000, and the charter granted to the Superior Lumber and 
Mining Company set $3,500,000 as a maximum limit.** Whereas 
in some instances there is probably little relationship between the 
figure stated and the actual capitalization of the company, none the 
less it should be pointed out that many of these corporations were 
the outgrowth of previously established businesses** and thus the 
figure named may have been an approximate evaluation of the worth 
of the company which was incorporated. In any case it constitutes 
some reflection of the contemporary business imagination of that 
day. 

The provision in the Eau Claire charter that the board of directors 
was to open books of subscription from time to time was a fairly 
common one.”* A, number of charters were, however, completely 
silent on this subject. This silence is no doubt explained by the 
fact that the incorporators themselves planned to absorb all the 
stock, and they consequently foresaw no need of including provi- 
sions concerned with the sale of such certificates to the general 
public. 

Another provision in the Eau Claire charter which was common 
to most charters and one which evidenced some concern as to the 





*The following lumber Corporations were authorized to have a capital 
stock not to exceed $500,000: The St. Louis and Wisconsin River Lumber 
Co., Wis. Laws (private and local) 1865, c. 54; the Eau Claire Lumber Co., 
Wis Laws (private and local) 1866, c. 284; the Wisconsin and Michigan 
Lumber Co., Wis. Laws (private and local) 1866, c. 299; the Pine River and 
Menominee Lumber Co., Wis. Laws (private and local) 1868, c. 295; The 
Mix and Orr Lumbering Co., Wis. Laws (private and local) 1869, c. 77; 
and the Morrison Creek Lumber Co., Wis. Laws (private and local) 1871, 
c. 101. The authorized stock of the Barnum Lumber Co. was not to exceed 
$200,000, Wis. Laws (private and local) 1867, c. 9, while that of the Janes- 
ville Lumber and Manufacturing Co. was limited to $250,000, Wis. Laws 
(private and local) 1868, c. 505. The N. Ludington Co. stock was not to 
exceed $700,000, Wis. Laws (private and local) 1868, c. 163. 

* The three incorporators named in the Union Lumber Co. charter granted 
by c. 86 of the private and local laws of 1869 were: Thaddeus C. Pound, 
Albert E. Pound, and Thomas L. Halbert. 

* Wis. Laws (private and local) 1866, c. 340. 

*For example, the Eau Claire Lumber corporation was an outgrowth of 
the partnership firm of Chapman and Thorp, and the formation of the Union 
Lumber Co. represented the incorporation of the Pound and Halbert part- 
nership. 

*™ Wis. Laws (private and local) 1866, c. 284, §5. 
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sale of corporation stock was one permitting payments for said 
stock to be made in either money or property.” The observation 
already made to the effect that many of these corporations were 
the outgrowth of previously established businesses is perhaps the 
primary reason for the inclusion of this clause, for such a provision 
would allow a distribution of the stock in proportion to the interest 
which each incorporator had in the original company. Another 
reason for its insertion was undoubtedly to facilitate the procure- 
ment of pine lands, for it was possible in many instances to acquire 
title to some of these holdings by offering stock. In addition, this 
clause was probably a recognition of the fact that money was still 
a scarce commodity, and thus for those firms which anticipated 
at least a limited offering to the public, a provision permitting 
payment for shares in property was considered a necessity. 


A standard clause in all the corporation charters which made 
reference to stockholders rights was a provision authorizing one 
vote for each share of stock owned. In addition the uniform rule 
was to permit proxies. It is suggested that these devices were 
included to enable the board of directors originally appointed, 
who were of course the incorporators, to retain control more easily. 


It may be a reflection on the optimism of the age to note that only 
the Eau Claire charter and those modeled after it included any 
clause whatsoever which concerned itself with the possibility 
that the subscribers might fail to pay their subscription. It should 
be recalled, however, that the various boards of directors were 
granted blanket power by all the charters to make, amend, and 
repeal by-laws, and thus they undoubtedly had ample authority 
to stipulate what should happen in case the subscribers failed 
to respond to “calls.” As it was those charters which did include 
indications that they foresaw the possibility that certain sub- 
scribers might become delinquent simply stated that the directors 
should have power to make rules as to forfeiture of stock in event 
of non-payment. . 


The powers granted to the various corporations were, contrary 
to current practice, usually stated at great length. The sections 
in the Eau Claire charter which listed the rights of the company 
are again typical of those contained in most of the special in- 
corporation acts. Section one of this measure, after stipulating 
the name of the corporation, provided that by that name said 
company should be capable in law of suing and being sued, and 





* Ibid. 
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should further be entitled to purchase, hold and convey any and 
all real and personal property. A further clause enabled this 
corporation to “receive or exchange property in payment or satis- 
faction of debts.” Section 6 contained the provisions pertaining 
to the purpose of the corporation and the authority it was to have 
in promoting its objectives. After stating that the corporation 
“shall have full power to maintain and carry on a general lumber- 
ing, manufacturing and mercantile business within the territory 
now embraced in the counties of Eau Claire, Clark and Chippe- 
wa,””® this section specified that the Eau Claire Lumber Company 
was authorized to purchase, manufacture and sell “logs, timber, 
lumber, shingles, lath paling and all other things connected with 
or used in and about the aforesaid business,” and that it was 
further empowered to purchase and sell any and all tools used 
in the business as well as any patent right deemed necessary for 
said business. The clause granting the company the right to hold 
and convey any real and personal property was expanded to state 
that this authority applied especially to “any lands and water- 
powers in this state which they*® may deem necessary or convenient 
in or about their said business, and from time to time to improve 
and use the same as they shall deem advisable.” The wide scope 
of operations planned by said corporation was reflected in the 
provision which enabled it to “purchase, erect, maintain and use 
all suitable buildings and machinery, and all dams upon the Eau 
Claire river and its tributaries, with mills, booms, piers and other 
structures of whatever kind, on lands owned or leased by them, 
which they shall deem advisable in and about their said business, 
and not flowing or doing damage to the lands of the other owners.” 
Finally, this section includes a catch-all phrase which authorized 
the corporation to do all things “necessary or convenient” in con- 
nection with its general business including the rafting of lumber, 
the building and owning of steamboats to transport freight and 
passengers, the erection of wharves, docks and warehouses, and 
power “to make and give or to receive and enforce contracts and 
notes, bonds and obligations, mortgages and other securities and 
releases and discharges. . . .” 





* Three years later this section was amended to permit the Eau Claire Co. 
to carry on a “general lumbering, manufacturing, exchange and mercantile 
business within or without this state, but more especially in the counties of 
Eau Claire, Clark, Chippewa and Dunn in this State.” Wis. Laws (private 
and local) 1869, c. 307. 

“The use of the term “they” when reference was made to the Eau Claire 
Co. was undoubtedly a reflection of the failure of lawyers of that period to 
conceive fully of the corporation as sufficiently separated from its members 
to be designated by the pronoun “it”. 
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It is evident that these powers were of an expansive rather than 
restrictive nature. It is suggested that the concern which led to 
this delegation of authority was motivated by a desire to empower 
the company to engage in all phases of lumbering, and was not 
prompted by designs to secure concessions from the legislature per- 
mitting operations outside the general field of that industry. Some 
of the incorporators undoubtedly envisioned the day when their 
corporation would control an empire which would encompass all 
lumbering operations from the cutting of the timber to the selling 
of the finished product, and they therefore were anxious to secure 
authority sufficient in scope to permit engaging in these activities. 


A final significant section found in the Eau Claire charter and 
generally included in the special incorporation laws of the period 
was one containing a statement asserting that this is a public act, 
and its provisions are to be “liberally construed in all courts to 
promote the ends sought to be attained.”*! This pronouncement is 
followed by a further clause stating that “it is hereby declared that 
in the judgment of the legislature the objects of said corporation 
cannot be attained under general laws.” The first stipulation 
calling for broad construction by the court in keeping with the 
terms of the act is perhaps a manifestation of fear that the courts 
might treat these special acts in a narrow and unfriendly manner 
and a reflection of the fact that the incorporators were conscious 
of a certain public suspicion of broad corporate powers. It should 
be noted here that in certain of the controversies which involved 
corporations organized under charters containing the above stipu- 
lation, the court took cognizance of this clause in reaching results 
favorable to these companies. Thus, it appears that its inclusion 
had the desired effects.** The second provision which asserted 
that the objects of said corporation could not be attained by general 
law (and thus by implication had to be granted by special charter) 
was an outgrowth of Article XI of the Wisconsin Constitution which 
specified that corporations should not be created by special act, 
except for municipal purposes “and in cases where, in the judgment 
of the legislature, the objects of the corporation cannot be attained 
under general laws.” It was perhaps because of the insistence of 
former governors that the legislature felt obliged to include this 





** See Wis. Laws (private and local) 1866, c. 284. This provision was also 
included in the charters granted to lumber companies by the following acts: 
Wis. Laws (private and local) 1867, c. 609, §9; 1868, c. 385, §8; 1869, c. 77, 
§8; 1869, c. 86, §8; 1871, c. 101, §7. 

“For an excellent illustration of this point, see: Black River Improvement 
Co. v. The La Crosse Booming and Transportation Co., 54 Wis. 659 (1882). 
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clause in the corporation charters. In 1858, for example, an act 
creating the Oconto Lumbering Company which did not include 
this stipulation, was vetoed by Governor Randall because it violated 
Article XI of the Constitution** and in 1862 Governor Harvey 
refused to approve an act incorporating the Eau Claire River Log 
Driving Company because it “seeks to create a private corporation 
for other than banking purposes without declaring the judgment of 
the legislature that its objects cannot be obtained by a general 
law.”** Prompted by these rebuffs, the legislature thereafter was 
careful to include in most charters a statement to the effect that 
it was its opinion that a special incorporation act was necessary. 
The number of charters containing this stipulation would indicate 
that its inclusion was prompted more as a matter of form and 
expediency than as the considered judgment of the law making 


body.35 


The foregoing discussion and analysis devoted to the special acts 
creating the various lumber corporations have been concerned with 
the typical charter as exemplified in most instances by the measure 
creating the Eau Claire Lumber Company. Although variations 
from these standard provisions were rare, three of the charters 
are distinguishable not because they contained any clause which 
deviated from those already noted, but because they failed to in- 
clude many of these provisions.** The charter creating the Star 
Lumbering Company is a good example of this type.*7 Section 
one of this measure named the incorporators and then included 
the standard provisos stating that as the Star Lumbering Company 
it would have authority to sue and be sued and hold property. 
Then, instead of establishing the amount of stock the company 
was to have, this section simply authorized the corporation to issue 
such number of shares “as may be ordained by the vote of said 
company,” and to establish the par value thereof. Further, the 
company was specifically granted authority to pay in stock of the 





* Wis. Senate J. 595 (1858). 

“See Wis. SENATE J. 474 (1862). The measure in question was passed 
over the Governor’s veto and became chapter 35 of the Private and Local 
Laws of 1862. 

* Governor Fairchild in his annual message to the legislature in 1867 stated: 
“It has not been unusual for legislatures to gravely include in acts of incorpora- 
tion a section stating that in the judgment of the legislature the objects of 
the incorporation cannot be attained under general laws. An examination of 
the great majority of these acts would convince any man that their objects 
could very easily have been attained under existing general laws. Such 
fuse is an evasion of the constitution, and should cease.”” Wis. SENATE J. 
“See Wis. Laws (private and local) 1866, c. 544; 1867, c. 327; 1868, c. 505. 
* Wis. Laws (private and local) 1867, c. 327. 
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corporation for any rights and interests in real estate it might find 
necessary to purchase. Section 2 authorized the incorporators to 
call the first meeting at any time mutually agreed to by them and 
empowered said corporation with authority to make by-laws and 
rules and regulations for management of the business of the corpo- 
ration as the majority might direct. Section 3 authorized the 
corporation “at their first meeting, to elect one of their number 
president, and one thereof secretary, and also a treasurer of said 
company, who shall hold their offices for one year, and until their 
successors are elected by the stockholders of said company, at a 
meeting specially called for the purpose of electing officers of 
said company.” The final section simply stated that the act should 


take effect upon passage. 


The provisions noted and language quoted from the charter 
discussed in the preceding paragraph indicates a rather hazy 
concept as to the legal nature of a corporation. The plural pronoun 
is used throughout when reference is made to the corporation. 
The distinction between the powers and duties of the stockholders 
and directors, so clearly maintained in the charters previously 
discussed, is confused and obscure. The requirements for establish- 
ing and managing the business are even more meager than the 
already inadequate ones established by the charters copied after 
the Eau Claire Lumber Company incorporation act. These factors 
strengthen the belief that the main purpose of securing a charter 
was simply to receive legislative permission to found a corporation, 
and the charter itself was not primarily looked upon as a method 
of controlling and regulating the activities of the company estab- 
lished by its passage. It would also appear to be evidence of the 
fact that many of these early corporations were established by the 
incorporators with the intent that they should own and control 
the operations of said concern, for the broad general powers granted 
by the terms of said charter would be conducive to such concen- 


tration of authority. 
Il. THE GENERAL CORPORATION LAWS 
A. THe Jomnr Stock INCORPORATION ACT 


Having observed the nature of the special incorporation charters 
enacted between 1862 and 1872 it is now necessary to examine 
the general joint stock incorporation act, previously referred to, 
under which it would have been possible to establish a lumber 
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company during this period.** In considering this measure it 
should again be recalled that the requirements and regulations 
imposed by this act applied only to the corporations established 
under its terms, and they were in no way general regulatory pro- 
visions applicable to all corporations. 


The authority granted to the directors of the corporations 
formed under chapter 73 was in most respects comparable to that 
delegated to them by the special charters. A few significant dis- 
tinctions should, however, be noted. Whereas, under the special 
charters the directors were empowerd to increase the capital stock 
up to a certain maximum, the general act stipulated that the capital 
stock could only be increased at a meeting of the stockholders 
specially called for that purpose.*® Further, whereas the charter 
acts were completely silent on the question of dividends, chapter 
73 of the Revised Statutes of 1858 specifically stated that, if the 
directors of any corporation should declare and pay a dividend 
when the corporation was insolvent or one the payment of which 
would render the corporation insolvent, the directors assenting 
thereto should be jointly and severally liable for all debts owed by 
the company at the time of such dividend. In addition to this pro- 
vision a general clause was included making any director who 
ordered or assented to any violation of this act, which violations 
resulted in insolvency, liable for all debts contracted after such 
violations.*° 


Another major difference between the general act of incorpora- 
tion and the special charter measures is to be found in the fact 
that chapter 73 established certain definite duties which had to be 
performed by the corporation before it was authorized to commence 
business. These duties included the publication of the articles of 
association and the filling out of a certificate stating the purpose 
for which the corporation was formed, the amount of its capital 
stock, the amount actually paid in, and the names of and amount 
of stock owned by each stockholder. This certificate signed by 
the president and the majority of the directors had to be filed with 
the Secretary of State and a duplicate with the clerk of the town, 
village or city in which the corporation was to transact business. 
In order to keep current the information required by the certificate 





* Wis. Rev. Stat., c. 73 (1858). It will be recalled that whereas this 
measure was called a joint stock corporation act it was considered to be a 
general act under which various types of corporations could be formed. 

* Wis. Rev. Stat. c. 73, §15 (1858). 
“ Id, §22, 24. 
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the statutes demanded that additional certificates be filed within 
thirty days after the payment of a subscription statement and 
also within thirty days after a corporation had voted to increase 
its capital. Furthermore, an annual certificate containing, in addi- 
tion to the information already noted, a statement of the “debts and 
credits” of the corporation had to be placed on record with the 
town, village or city clerk. The clerk was also to be informed, 
and a record was to be kept at his office, each time any stockholder 
transferred his stock, and no such transfes was to be valid as 
against any creditor of said stockholder until such information had 
been thus made a matter of public record. Further to insure com- 
pliance with these provisions, a special clause was inserted making 
the president, the directors, and the secretary liable for all debts 
contracted by the corporation during any period in which they 
intentionally neglected or refused to file any of the required certifi- 
cates.*! 


The above stipulations reflects a much greater concern for the 
welfare of the creditors than was evidenced by any of the special 
acts of incorporation. Their objectives were clearly to make the 
financial conditions of the company a matter of record and to im- 
pose upon parties in control an obligation to act with discretion 
in matters such as the commencement of business as a corporation 
and the declaration of dividends. Whereas many of its provisions 
were loosely drawn, for example, the one which simply called for 
a listing of debts and credits, none the less, this general incorpora- 
tion act is an early illustration of an effort to secure reasonable 
conduct by insisting that all interested parties should have access 
to essential information. 


In addition to the provisions which imposed certain liabilities 
upon directors and officers, the act also contained certain sections 
which held the stockholders jointly and severally liable for certain 
rather significant obligations. Section 21 stipulated that, if they 
accepted refunds on stock before payment of all the debts of the 
corporation for which said stock should have been liable, the stock- 
holders should be personally obligated to the creditors for the 
amount so refunded. A further section held them liable for all 
amounts that might be owing to all laborers, servants and appren- 
tices for services performed for the corporation for a period of 
six months preceding the time when the demand was made for the 
payment of these debts.** Certainly, here was an evidence of a 





“ Wis. Rev. Start. c. 73, §§ 17, 18, 19, 23 (1858). 
“Id, § 25. 
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social consciousness not exhibited in any of the special charters 
and one which would make the general act all the more unpalatable 
to those who anticipated becoming the holders of stock in a pros- 
pective corporation. 


Another significant provision in this general act of incorporation 
was the one which fixed a minimum and maximum amount of 
capital stock. This stipulation revealed a definite design on the 
part of the legislature to prohibit not only the formation of con- 
cerns with little or no capital but also to limit the size to which 
the proposed concern could grow. No corporation according to 
the section in question was to be capitalized at less than $4000 
nor was its capital to exceed $300,000.4* This maximum is to be 
contrasted with those set by the special acts which, as previously 
noted, usually ranged somewhere between $250,000 and $700,000, 
but which in one of the charters was fixed at $1,500,000, while 
$3,500,000 was the maximum established by another act of in- 
corporation. 


A section in this act which exhibited a greater concern than did 
the special charters as to whether or not a subscriber would be 
able to pay his subscription when calls were issued for such pay- 
ments by the directors was one in which provision was made that, 
if a subscriber failed to respond to a call within sixty days, the 
directors could sell his stock at public auction. The proceeds of 
the sale were to be used to pay the installment due and the expenses 
involved, and the balance was to be refunded to the stockholder.*4 
Strangely enough, this section, possibly reflecting the confidence 
of the time, contained no provision as to the corporation’s remedy 
in event the proceeds at the auction were insufficient to meet the 
amount owing. There was, however, a stipulation in another sec- 
tion which, although not designed to meet this specific problem, did 
give the corporation some security for debts due it from its stock- 
holders, for this clause gave the company a lien on “all the stock or 
property of its members invested therein for all debts due from 
them to such corporations.”** 


The preceding analysis of the contents of the general corporation 
act in effect during the period in which the special charter laws 





“See Wis. Rev. Stat. c. 73, §3 (1858). In 1858 an amendment was added 
to this section permitting water transportation companies to be capitalized at 
a sum not to exceed $1,000,000. This amendment also authorized all com- 
panies organized under c. 73 to issue shares with a par value up to $100.00. 
Wis. Laws 1858, c. 60. 

“Wis. Rev. Stat. c. 73, §9 (1858). 
“Id, §16. 
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already noted were passed is sufficient in itself to reveal why pros- 
pective incorporators preferred to secure individual charters from 
the legislature. As a general act applicable to all corporations 
organized under its provisions, chapter 73 was much more com- 
prehensive and definite in its requirements and in its placement of 
liability than were the individual charters. Because of its more 
inclusive nature, it was also less conducive to the retention of the 
powers of control and management by the incorporators than were 
the broad provisions delegating full powers to the directors con- 
tained in the special acts. The lack of emphasis of these latter 
measures on affirmative duties which had to be complied with was 
more to the liking of those seeking to form a corporation. 


B. GENERAL MEASURES IN EFFECT IN 1858 


Whereas the observations noted in the preceding paragraph 
explain why the legislature continued to be plagued by those seek- 
ing to form corporations, it would be a mistake to conclude that 
there had been no general laws enacted which were applicable 
to all corporations and which supplemented the limited provisions 
of the special charters. A survey of these measures in the Revised 
Statutes of 1858** revealed, however, that in the main they were 
concerned with the method of procedure in the bringing of an 
action a corporation or its officers and directors and did not consti- 
tute regulatory provisions or affirmative statements of duties and 
liabilities. Exceptions to this observation are found in the section 
which stated that no transfer of stock should be valid, except be- 
tween the parties, until the same had been entered on the books of 
the corporation,*” and in the provision that required a corporation, 
when investigated by the attorney general at the request of the 
Governor or a legislative committee, to permit its books, papers, 
documents and vaults to be inspected. Said investigating personnel 
was also authorized to administer oaths and take testimony from the 
directors, officers, and stockholders of any corporation.** In addi- 
tion to these there was also a provision which specifically made the 
stockholders liable for the amount unpaid on their stock in all cases 
in which they had been made parties to an action when the prop- 
erty of the corporation was insufficient to discharge the judgment.” 





“See Wis. Rev. Star. c. 78, c. 148 (1858). 
“ Wis. Rev. Stat. c. 78, §7 (1858). 
“Id, §22. 

“Wis. Rev. Stat. c. 148, §31 (1858). 
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C. Measures ENActep, 1858-1872 


It is obvious that these stipulations were not sufficient to fill in 
the “regulatory vacuum” existing under the special charters, and, 
thus, it is necessary also to examine the measures passed between 
1858 and 1872 to determine what legislative action was taken to 
regulate the numerous lumber and other manufacturing corpora- 
tions which were created during this period. 


The first of such supplemental measures was the law enacted in 
1859®° which in an effort to protect stockholders provided that, if 
the directors of any corporation failed to hold an annual meeting 
for the space of two successive years, any stockholder could request 
the judge of the circuit court of the circuit wherein the corporation 
was situated to call such a meeting. If after a hearing the judge 
found such alleged facts to be true, the act provided that he would 
be obligated to order a meeting of the stockholders of the corpora- 
tion. In 1862 further evidence of the growing concern for stock- 
holders is to be found in a measure™! which stated that, if the sec- 
retary of any corporation neglected or refused, after proper de- 
mand, for a period of two days to transfer on the stock books of the 
corporation any stock which it was his duty to transfer, any cir- 
cuit court could issue an order to the secretary to show cause, and 
if he failed to convince the court to its satisfaction as to why the 
stock was not transferred, the court was empowered to order the 
transfer. It was authorized further to enforce the performance 
of said order by attachment. 


These two acts would indicate that the legislature was aware of 
the fact that corporations could not be regarded as purely volun- 
tary associations which could be left entirely free to manage their 
internal and external affairs. The stockholders, whose interests 
had been largely neglected by those who drew up the special 
charters, needed, for example, the protection of laws which com- 
pelled directors and officers to fulfill their duties to them. 


Another measure, which indicated that the legislature was of the 
opinion that the special charters, even as supplemented by the 
general laws already observed, were insufficient in scope to make 
corporations created thereby responsive to stockholders and to the 
public, was one enacted in 1866.52 This measure stipulated that 





” Wis. Laws 1859, c. 211. 
" Wis. Laws 1862, c. 99. 
" Wis. Laws 1866, c. 22. 
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all meetings of the stockholders and the board of directors were 
to be held within the state and that all resolutions and proceedings 
should be entered in a book provided for that purpose. This record 
was to be kept at the principal office of the corporation, which 
office was to be within the state, and was at all times to be subject 
to inspection by stockholders, by legislative committees, and by 
officers of the state. It was further to be made available at the call 
and service of the courts when required in judicial proceedings. In 
1867 this measure was expanded to provide that all books of the 
corporation were to be subject to the call of the courts and to in- 
spection by the stockholders. This amendment further included a 
section which specifically repealed all acts or parts theretofore 
granted to any mining or manufacturing company inconsistent with 
these provisions.** 


The scope of this latter act was somewhat restricted by another 
amendment passed in 1868.54 This measure expressly stipulated 
that the stockholders, legislative committees, and the courts should 
have the right to inspect a book which should be maintained by 
the corporation containing all the by-laws and all resolutions and 
proceedings of the stockholders and the boards of directors, but it 
specifically repealed the provision which permitted the parties 
named to have access to all records of the corporation. In lieu 
thereof the new enactment provided that all business transacted 
by the corporation should be kept on books of account, and from 
such records a balance sheet and an exhibit of such transactions 
were to be made out and kept on file. It is to be observed, how- 
ever, that the manner for revealing such transactions and the 
amount of detail to be included in the balance sheet was not speci- 


fied. 


Before the amendments noted in the preceding paragraph were 
passed, the legislature, in 1866, enacted into law a rather ambiguous 
bill designed to regulate the voting rights of stockholders.® This 
act stipulated that the stockholders should be entitled to one vote 
for every share of stock held by them “at every meeting of the 
stockholders of such company, and at every election of officers of 
said company.” Whereas this language would appear to indicate 
that the stockholders were to have a direct voice in the election of 
officers, the next clause confuses the intent, for this provision added 
that at such election every stockholder should be “entitled to cast 





* Wis. Laws 1867, c. 42. 
* Wis. Laws 1868, c. 152. 
* Wis. Laws 1866, c. 88. 
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one vote for every share of stock owned by him or her, for the 
directors of such company, either in person or by proxy...” A 
further section provided that, if the directors failed to hold an 
election of officers, the stockholders who own a majority of stock 
could call a stockholders’ meeting and hold an election. 


Whatever may have been the exact purpose of this measure, it 
is obvious that its provisions failed to affect the contents of the 
special corporation charters. The latter continued to provide for 
the annual election of directors by the stockholders on the basis 
of a one share, one vote arrangement, but they also continued to 
stipulate that the directors, not the stockholders, should choose 
the officers.*® 


The foregoing measures, applicable as they were to all corpora- 
tions, constitute the enactments passed prior to 1872, which to a 
certain extent provided regulations and safeguards not to be found 
in the individual charters. In addition many measures regulating 
proceedings for and against corporations were also enacted, and 
further numerous general incorporation acts were passed that pro- 
vided ways by which corporations of a specified type could be 
organized without the necessity of securing a special charter. Thus, 
there was a general statute under which religious societies could 
be incorporated,*’ also one permitting the organization of cemetery 
associations,®® another prescribing the manner in which plank and 
turnpike companies could be formed®™ and still others for banking 
associations,©° insurance companies,*! and telegraph companies.*® 
In addition there was enacted in 1864 a measure somewhat broader 
in scope which provided terms under which any mining or manu- 
facturing business corporation could be formed. 


This last act was probably intended to provide more favorable 
terms for incorporation than those offered by the joint stock corpo- 
ration act previously analyzed. Its requirements, however, were 
not sufficiently different to prove attractive to incorporators who 
still had the opportunity of securing even less exacting provisions 
via the special charter route. Whereas the act of 1864, contrary to 





“See for examples: Wis. Laws (private and local) 1867, c. 9; 1868, 
. 163, c. 385, c. 505. 

* Wis. Stats. (Taylor Ed.) c. 66 (1871). 

* Id, c. 67. 


i] 


* Wis. Laws, 1864, c. 166. This measure was included in c. 74 of the Wis. 
Stats. (Taylor Ed.) (1871). 
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chapter 78 of the Revised Statutes of 1858, failed to mention liabil- 
ity in case dividends were declared while the corporation was 
insolvent or which rendered the corporation insolvent, it none the 
less retained provisions which made the directors liable jointly 
and severally for all debts contracted by the corporation during 
any period in which they neglected to file certain reports and 
further added a clause which subjected them to a fine, not exceed- 
ing $5,000 and/or imprisonment not exceeding two years. The 
liability of stockholders for debts owing to laborers was also 
retained. Since this was true, it was only natural that the legis- 
lature should continue to be besieged by constant demands for 
the enactment of special charters. 


The fact that these general laws providing for incorporation of 
special types of corporations were more complete does illustrate, 
however, that the legislature was well aware of many of the prob- 
lems involved in corporate finance and regulation. The failure 
of the special charters and the supplementary laws applicable 
to all corporations to include stipulations coping with these diffi- 
culties is, therefore, all the more significant. 





Ill. Tue Enp oF THE SPECIAL CHARTER 


The situation noted underwent a drastic change in 1872, for in 
that year legislative action in respect to the granting of special 
charters was brought to a sudden halt. The constitutiona) amend- 
ment which damned this flow was recommended by Governor 
Fairchild. Fairchild and many of his predecessors had repeatedly 
criticized the numerous special corporation acts passed by each 
session of the legislature but until 1870 had constantly suggested 
that the remedy lay in amending the joint stock corporation act or 
in enacting an entirely new measure requiring all corporations to 
be formed under its provisions.® Realizing that these suggestions 
were unheeded and would continue to be ignored as long as a 
way to avoid incorporating under more rigid general laws existed, 
Fairchild in 1870, after calling attention to the increasing number 
of private and local laws which were being enacted, recommended 
that this “evil” be remedied by a constitutional amendment. To 

“ See Governor Fairchild’s annual message to the legislature, W1s. SENATE J. 
(Appendix) 10, (1870). 

See for example: Governor Harvey’s message vetoing the charter granted 
to the Eau Claire River Log Driving Co., Wis. SENATE im o (1862) ; oo 
ernor Solomon’s message vetoing the act incorporating Wis. 


Mining and Smelting Co., Wis. AssemsBty J., 531, 1863; S_4- Fairchild’s 
annual message to the Legislature in 1867, Wis. SENATE. J. 23 (1867). 
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add pressure to this recommendation the Governor stated that he 
deemed it his duty to withhold the executive approval from “the 
most objectional legislation of this character.” He also added that 
no bills would be considered by the executive committee after the 
legislature had adjourned. 


Prodded by this message, the legislature of 1870 passed a joint 
resolution favoring the adoption of a constitutional amendment 
which would prohibit the legislature from enacting nine types of 
special laws.°* The seventh type listed in this enumeration were 
laws “for granting corporate powers or privileges except to cities.” 


The legislature of 1871, having been reminded by the Governor 
of the action taken by its predecessor, also approved the proposed 
amendment, and, thus, it was submitted to the electorate in the 
fall of 1871. Following a heavy affirmative vote,® a vote apparently 
indicative of the public attitude towards special legislation, Sections 
$1 and 82 of Article IV became part of the Wisconsin Constitution. 


The legislature which convened in 1872 was, thus, confronted 
with the fact that the general laws, already in effect, allowing 
incorporation were considered unsatisfactory by most prospective 
incorporators, while at the same time the legislature was now 
unable to grant these incorporators special charters. The result 
of this dilemma was the enactment of a new general incorporation 
law.7° A brief examination of this law is necessary in order to 
observe the manner in which the provisions of the special charters 
and those of the general incorporation acts were merged into this 
new act. 





See Wis. Laws, Joint Resolution No. 13 (1870). As incorporated into W1s. 
Const. Art. IV §§31 & 32, the nine classes of special or private laws which 
were prohibited were those for: (1) changing the name of persons or consti- 
tuting one person the heir-at-law of another; (2) laying out, opening or alter- 
ing highways, except state roads extending into more than one county, and 
military roads to aid in the construction of which lands may be granted by 
congress ; (3) authorizing persons to keep ferries across streams at points wholly 
within this state; (4) authorizing the sale or mortgage of real or personal 
property of minors or others under disability; (5) locating or changing any 
county seat; (6) assessment or collection of taxes or for extending the time 
for the collection thereof; (7) granting corporate powers or privileges, except 
to cities; (8) authorizing the apportionment of any part of the school fund; 
and (9) incorporating any town or village or amending the charter thereof. 

See Governor Fairchild’s annual message to the Legislature 1871 Wis. 
AssemBLy J. (Appendix) 9, (1871) . 

“See Wis. Laws 1871, Jt. Res. No. 1. 

“The amendment was approved by a vote of 54,087 to 3,675. Wis. BLUE 
Boox, 222 (1946). 

” Wis. Laws 1872, c. 144. 
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The scope of this measure is revealed by section 1, for it expressly 
authorized any number of people, not less than three, who desired 
to carry on any mining, smelting, manufacturing, lumbering, agri- 
cultural, mechanical, mercantile, transportation, quarrying, or any 
other lawful business, except that of banking, insurance, and op- 
erating railroads to become a body corporate by complying with 
its provisions. The next two sections contained instructions con- 
cerning the filing of articles of incorporation with the secretary of 
state in order that the latter might issue a patent, which patent 
granted the incorporators full authority to exercise the powers 
and privileges of a corporation. The information requested in the 
articles of incorporation concerned the purpose for which the com- 
pany was organized, the amount of capital stock it would have, 
the number of shares into which it would be divided, the number 
of directors and offices, the place where the business of such 
corporation would be carried on, and the name under which it 
would operate. It is interesting to note that in relation to the state- 
ment pertaining to capital stock a clause was inserted which pro- 
hibited the formation of any corporation with less than $10,000 
capital but which contained no maximum limit as did the previous 
acts. Does this mean that the early fear of vast enterprises had 
disappeared and that the legislature recognized that the age of big 
businss had arrived? 


The next several sections established the mechanics for complet- 
ing the organization of the company and also contained provisions 
as to the powers and duties of the directors. Whereas the author- 
ity granted to directors was comparable in scope to the wide powers 
delegated to such bodies by the special acts, none the less this 
measure did not contain the provision included in the individual 
charters authorizing the original incorporators to serve as the first 
board of directors. Instead, it provided that any two of the in- 
corporators were empowered to call the first meeting in order that 
the corporation might elect directors and complete its organization. 
This fact, at least in the larger corporations which were formed, 
should have enabled the stockholders to secure a more immediate 
voice in the management of the company. 


The concern manifested in the joint stock incorporation act as to 
whether or not the subscribers would respond to subscription calls 
is also to be observed in section 11 of this measure. In addition 
to the provisions authorizing the public auction of stock in case 
the subscriber failed to respond in sixty days, there was also a 
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clause, not contained in the previous acts, which held the delin- 
quent stockholders still liable for deficiencies in case the proceeds 
of the sale were not sufficient to pay the installment and the ex- 
pense of sale. 


The most significant feature of the remaining provisions was that 
they reflected a solicitude for the protection of creditors which al- 
though noted to some extent in the prior general incorporation 
acts, was entirely lacking in the special charters. Among the safe- 
guards established was one which was retained in the statutes 
until the 1947 session of the legislature which prohibited the com- 
pany from doing any business until one half of its capital was sub- 
scribed and twenty per cent was paid in.” To give teeth to this 
requirement, the section in question provided that stockholders 
existing at the time any obligations were contratcted in violation 
of this provision should be personally liable upon the same. Another 
clause aimed at the protection of creditors was one which pro- 
vided that the corporation should furnish its creditors, at any 
time they desired, information as to the amount of capital stock 
of such corporation subscribed, the amount paid in, and the name 
of the stockholders.*? A further provision permitted the corpora- 
tion to discharge a stockholder from liability to it in case he 
transferred stock which was not fully paid, but the section added 
that such a discharge was not to be valid as against the claims of 
creditors then existing or which might be contracted within the 
next six months.”* Authorization was granted to the corporation 
to diminish its capital stock upon the approval of the owners of 
two thirds of the stock then outstanding, but again the concern 
for creditors of the corporation is noticeable, for this provision 
provided that if any stock is refunded to the stockholders before 
the payment of all debts of the corporation for which said stock 
could be liable, the stockholders are to be liable to the creditors.” 
Finally, the act included a section similar to the one contained 
in the joint stock incorporation act, but omitted in the general 
act of 1864 authorizing the formation of manufacturing concerns, 
holding those directors liable who assented to the payment of a 
dividend while the corporation was insolvent or which would 
render it insolvent.” 
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IV. CONCLUSION 


Thus the day of the special charter was brought to a close and 
in its place was substituted the general incorporation act of 1872. 
It is evident from the preceding analysis, however, that the age 
of the charter represented a significant period in corporate history. 
It began with the birth of corporations in this state and in spite 
of frequently expressed executive disapproval and in complete 
disregard of the numerous general acts authorizing the formation 
of corporations, it lasted, as is evidenced by the annual flood of 
special legislation, until such measures were completely banned 
by the adoption of a constitutional amendment. It is natural that 
this should have been the case as long as the alternative to the 
special charter meant greater regulation and control. 


The contents of these measures evidenced the fact that they 
were primarily considered a means of securing the establishment 
of a business, and they were not looked upon as enactments which 
could also serve the purpose of policing the activities of the in- 
corporators and directors once the company was organized. This 
fact is readily reflected in the absence of provisions pertaining 
to the responsibility of the corporation to its stockholders and in 
the lack of concern for the welfare of the prospective creditors 
of the corporation being formed. 


It would be unfair to conclude arbitrarly that these ommissions 
were always the result of design. The decade of the 1860's was 
primarily a period of expansion, the introduction of the age of 
big business. Incorporators were, therefore, undoubtedly possessed 
with a “boom mentality” which did not think in terms of potential 
debts and business failures and which, with the aid of a friendly 
legislature, made easy the oversight of provisions concerned with 
responsibility to future creditors and prospective stockholders. 
Thus their charters contained provisions for the immediate estab- 
lishment of the corporation but omitted stipulations in respect to 
the reciprocal responsibilities of the corporation and the stock- 
holders. Thus, they included provisions for the immediate issue 
of stock but failed, for example, to protect the rights of investors 
by providing for pre-emptive rights to stockholders in the event 
of further stock issues. 

Economic history subsequent to the years under consideration 


exploded at least for temporary periods the “promoter minded, 
boom mentality” which dominated this early formative period of 
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corporation law. Frequent depressions revealed the necessity of 
enacting legislation which regulated more carefully not only the 
formation of corporations but also their subsequent activities. 
They made the plight of creditors and investors the subject of 
legislative concern and much progress was made in filling in the 
gaps noted in the corporate law. This transition in emphasis must 
be borne in mind in analyzing current corporation statutes. It 
must also be considered in weighing the suggested modifications, 
for its growth was the product of necessity, the necessity of pro- 
tecting more adequately the lay investor and creditor. 











SUMMER COURSE IN LEGAL PROBLEMS 
Jack R. DeWitt anv Mar in M. VoLz 


The average law school graduate can be assumed to be reason- 
ably familiar with property law but he is likely to be quite inno- 
cent of knowledges of the processes by which it is conveyed, 
mortgaged, leased, devised, or is assigned in probate proceedings. 
For some it may never be necessary to be familiar with these 
processes, but for most it will be sometime. Nearly one-half of all 
of the graduates of the Law School of the University of Wisconsin, 
for instance, enter the general practice of law where such knowl- 
edge is mandatory. How helpful can a law school be in helping 
him secure it? 


During the summer session of 1948 the Law School of the Uni- 
versity of Wisconsin experimented with a new method of teaching 
law students something of this practical side of legal business in 
a course entitled “Summer Work in Legal Problems.” Limited to 
students of senior standing, the 91 students enrolled in the course 
met each weekday morning, except Saturday, for three and one- 
half hours, during the ten week summer session, to listen to an 
integrated series of talks by 71 outstanding members of the bench 
and bar of Wisconsin explaining the procedure and techniques for 
accomplishing many of the jobs coming to the average attorney. 
The course contained instruction and practical work in the probat- 
ing of estates, child adoption, appointment of guardians, drafting 
of wills and conveyancing instruments, examination of abstracts, 
practice in justice court and before state administrative agencies, 
preparation of tax returns, law office management and the like. 


This innovation in legal education found an enthusiastic response 
among the student body and the judges, state officials, and attorneys 
who assisted in giving it. To the splendid cooperation of the latter 
the success of the course was largely due. Traditionally, prac- 
ticing attorneys teach in the school some of the courses in both 
adjective and substantive law, and judges and attorneys frequently 
appear as guest lecturers. In the summer of 1948, however, for the 
first time a course was initiated which permitted the school to take 
advantage of the breadth and variety of experience of a large 
panel of judges and attorneys. 
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The school has long recognized the existence of what Dean 
Rundell has described as “the gap that lies between the acquisition 
and the application of legal knowledge,” as indicated by its long- 
standing requirement that a student must serve a six months 
apprenticeship under a lawyer before receiving his degree. The 
Summer Course in Legal Problems was offered as an alternative 
to this apprenticeship requirement. 


In theory the apprenticeship plan is excellent. An older practi- 
tioner can guide the neophyte past many pitfalls and instruct 
him in many phases of the practice not to be found in books. 
Moreover the apprentice is also dealing with actual rights of real 
clients which gives a meaning and importance to his work diffi- 
cult to simulate in the classroom. 


There are, however, disadvantages to the plan. The influx of 
veteran students immediately following the war has been of such 
magnitude that it is impossible for all students to secure satisfactory 
locations for office practice, and many of the present students are 
men with family obligations making the problem of apprenticeship 
especially acute, since they cannot financially afford to work at 
the prevailing salary rate for legal apprentices. Moreover even 
when an apprenticeship position is secured and is served with a 
firm of standing, the apprentice may possibly be used as a mere 
errand boy or trained in a very narrow field. For instance, he may 
be taught to investigate automobile accidents, do only that work 
for the firm and learn little else. On occasion the apprenticeship 
may also amount to a sharing of ignorance between the apprentice 
and another novice who has but recently received his degree. Even 
if a younger member of the bar is quite competent, the extent of 
his practice is usually insufficient for the apprentice to gain experi- 
ence in dealing with a wide variety of material. 


Reasons such as those enumerated led to the organization of the 
course in legal problems. After determining upon the course the 
next question was as to the subject matter to be covered in the 
course. It was ultimately decided to place the emphasis on how 
to proceed in relatively simple matters of the sort likely to be 
most frequently dealt with by the young lawyer in his early prac- 
tice. It was felt that time limitations would not permit exhaustive 
treament of complex problems. In the final week, however, stu- 
dents were asked to solve a comprehensive problem cutting across 
law school course lines with the hope of indicating to them the 
interrelationship of such courses. 
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The plan of the course was to begin each new subject with a 
lecture by a judge or lawyer especially skilled in the subject. In 
this lecture there would be an explanation of the procedure re- 
quired in doing the specific work required. In some cases this 
was to be followed by a demonstration, as, for instance, a proper 
ceremony for the execution of a will, or a hearing before a judge on 
the proof of a will. Students were to apply their recently acquired 
knowledge of how to do the specific job by actually doing it. Thus, 
after learning the procedure in abstract examinations, they were to 
examine an abstract; and after a discussion of garnishment were to 
draft the necessary documents and try a garnishment action before 


a judge. 


The response of judges and attorneys. when asked to participate 
in the program, was most gratifying.* During the two weeks devoted 
to probate court matters we were so fortunate as to enlist the 
services of seven capable probate judges who outlined the juris- 
diction of probate court, the procedure in administering estates, 
and adoption and guardianship matters in which students selected 
at random, served as attorneys. An experienced trust officer of a 
bank and two prominent attorneys discussed the drafting and 
execution of wills and estate planning, after which students drafted 
wills which were examined and criticized by a faculty member. 


Students were taken to a modern abstract office where the prep- 
aration of abstracts was explained. They were instructed in the 
procedure for abstract examination, after which they examined 
an abstract and rendered a title opinion. They were given further 
explanatory talks on the clearing of title defects, and the drafting 
of offers to purchase, deeds, mortgages, land contracts, commercial 
leases and farm leases and solved problems involving the prepara- 
tion of these instruments. One-half of the class then represented 
sellers and the other half purchasers in the closing of a real estate 
deal from the offer to purchase phase to the recording of the deed. 


Four justices of the peace and several attorneys conducted the 
instruction in justice court matters which included the jurisdiction, 
practice before trial, election and duties of justices, judgments and 
executions, appeals, attachment, garnishment, automobile accident 
actions, wage claims, replevin, unlawful detainer, and ordinance 
violation trials in justice court. Several trials were held before 
the justices with students serving as attorneys. 

* The icipants in this program will be indicated in the “News of the 

School” section of a later issue. 
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An assistant attorney general and two former district attorneys 
spoke on criminal procedure and the rights of an accused upon 
arrest. Students were required to draft criminal complaints and 
warrants. Members of the class were informed as to procedure 
before legislative committees, county boards, the public service 
commission and the industrial commission by experts in these fields; 
and conducted hearings before examiners of the commissions. 


A full week was spent in discussing tax matters by attorneys 
and public officials steeped in the learning and craftsmanship of 
that subject, with several returns being prepared by the students 
and duly criticized by a visiting attorney or a faculty member. 


Other miscellaneous matters discussed by prominent members 
of the bar were name change, drafting of ordinances, investigation 
of automobile accidents, pre-trial conferences, adverse examinations, 
law office accounting, legal fees, legal filing systems, extrinsic aids 
to legislative construction, pointers on the use of the statute book, 
and a most inspiring lecture on Legal Ethics by the Honorable 
Chief Justice Marvin B. Rosenberry. 


The comprehensive problems to which the last week was devoted 
were framed by highly qualified attorneys having considerable 
experience in legal counselling. Students were given these prob- 
lems in small groups which met at the close of the week with the 
attorney submitting that particular problem for a full discussion 
of all the ramifications of the problem. 


All documents prepared by students were corrected by faculty 
members and critiques were conducted either by a faculty mem- 
ber, a judge, or an attorney. Student preparation for each trial 
or hearing was excellent since none knew who would be called 
on to participate. 


There was a certain amount of overlapping in the talks given by 
different speakers and indeed, a few apparent contradictions. The 
latter could usually be reconciled during subsequent critiques and 
question periods conducted by faculty members. The course was 
not conducted under the assumption that it would or could make 
finished lawyers out of the students. 


The realism of the law office may be approached but can never 
be fully realized even in this type of program. The course has, 
however, been welcomed by the bench and bar on the one hand, 
and by the law students on the other, as at least a partial answer 





340 WISCONSIN LAW REVIEW (Vol. 1949 


to the problem of bridging “the gap that lies between the acquisi- 
tion and the application of legal knowledge.” Its success seems to 
warrant the conviction shared by all who have had a part in it 
that it at least measurably shortens the period during which the 
young lawyer is not “worth his salt.” 
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Introduction. A survey of 34 counties in Wisconsin has recently 
been made to determine the frequency with which the power of 
sale in mortgages is exercised under chapter 297 of the statute which 
provides for foreclosure by advertisement. The survey covered 
foreclosures from 1930 to date and, in spite of the foreclosures of 
the last depression, there were only two counties, Polk and Sheboy- 
gan, that had more than 100 such foreclosures. In 15 of these 
counties there were no foreclosures by advertisement recorded 
and 16 other counties had from 1 to 50 such foreclosures recorded. 
the following table shows the comparative frequency with which 
foreclosure by advertisement was used.* 


COUNTY USE COUNTY USE 
Adams 0 Milwaukee 0 

Buffalo 0 Oneida 0 

Burnett 34 Outagamie 4 

Chippewa 0 Pepin 0 

Crawford 9 Pierce 2 

Dane 0 Polk 100 

Door 0 Portage 0 

Douglas 40 Price 0 
Dunn 2 Racine 0 
Eau Clarie 12 Rock 2 
Fond du Lac 1 Sheboygan 100 
Grant 0 Trempealeau 4 
Iowa 5 Vilas 0 
Kenosha 1 Walworth 6 
LaCrosse 0 Waukesha 0 
Langlade 2 Waushara 0 
Marinette 6 Wood 50 


In Minnesota foreclosure by advertisement under a comparable 
statute is used almost exclusively rather than foreclosure by court 
action. Why then do Wisconsin lawyers insist on the use of fore- 
closure in court and rarely use the out-of-court procedure? 





* This survey was prepared under the supervision of Professor J. Beuscher 
with the assistance of the students at the Wisconsin Law School and the 
Register of Deeds of the various counties. 
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In Wisconsin the in-court foreclosure costs are among the highest 
in the country, while the costs of foreclosure in states that use the 
out-of-court procedure are generally lower.1 One of the factors 
entering into the determination of the interest rate on mortgages 
is the cost of foreclosure and this rate could perhaps be reduced 
by the more frequent use of foreclosure by advertisement.? The 
purpose of this note is to examine the Wisconsin statute and cases 
and to compare these with the statutory law of Minnesota, which 
has a working foreclosure by advertisement statute. 


A possible reason for the frequent use of the foreclosure by ad- 
vertisement in Minnesota is that there the sale occurs in the court 
action immediately after judgment and the redemption is then 
from the sale price and not the mortgage debt. The result is that 
the mortgagee will bid the full amount of the debt, so that the 
mortgagor will not be able to redeem for less than the full amount 
and leave the mortgagee without security for the balance of the 
debt. In Wisconsin the sale occurs after the statutory redemption 
period, and the redemption is then from the mortgage debt. Thus, 
where the sale is after the redemption period the only restrictions 
on the amount that the mortgagee will bid are: (1) the general 
equity rule that the sale will be set aside only where the bid is so 
low as to shock the conscience of the court, and; (2) the up-set 
price rules of the Suring State Bank case now codified in Wis. Stats. 
§278.105 (1947 ).* In Wisconsin, then, if there is a chance of collect- 
ing a deficiency judgment, the mortgagee will elect to sue in court 
initially rather than to use the out-of-court foreclosure and risk a 





*The costs of mortgage foreclosure are set forth in Bridewell, The Effects 
of Defective Mortgage Laws on Home Financing, 5 LAw anp CoNTEMP. Pros. 
545, 555, 1938. Of the 18 states that use out-of-court foreclosure the average 
percentage of court costs in relation to the amount of the mortgage was 1.67% 
while the percentage for those states using in-court foreclosure was 4.55%. 
Texas, using the out-of-court foreclosure, had a low of .02% which amounted 
to $5.18 without attorney’s fees. In Wisconsin the average in-court foreclosure 
cost was 3.1% or $169.94. The state with the lowest in-court foreclosure cost 
was Vermont with 2.2% or $97.14. 

* Bridewell, The Effects of Defective Mortgage Laws on Home Financing, 5 
Law AaNnp Contemp. Pros. 545 (1938). 

*Suring State Bank v. Giese, 210 Wis. 489, 746 N.W. 556, 85 A.L.R. 1477 
(1933). The court stated, during the depression, that in an in-court fore- 
closure action the court could: (1) decline to confirm the bid where it was 
substantially inadequate; (2) in ordering a sale or resale in its discretion, take 
notice of the depression and after hearing fix a minimum up-set price at which 
the premises must be bid in if the sale were to be confirmed, or; (3) if no 
upset price has been set, on application for confirmation require the fair value 
of the property be credited on the foreclosure judgment. Wis. Stats. §278.105 
(2) now provides that: no sale shall be confirmed and judgment for deficiency 
rendered until the court is satisfied that the fair value of the premises sold 
has been credited to the mortgage debt, interests, and costs. 
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bid of less than the amount of the debt and then have to proceed 
in court to sue for the balance of the debt. 


The most usual case, however, is where the mortgagee is not 
interested in a deficiency judgment but elects to foreclose in court 
because of vague fears that the foreclosure by advertisement may 
affect the marketability of title. Are these fears justified? 


History. 


At early English common law foreclosure by power of sale was 
questioned, but later cases upheld that power.* The only reason 
for doubting such power was that, as the power was given to the 
mortgagee to use for his own benefit, it was thought he would 
abuse it. But the owner of the fee should be able to authorize 
any person to sell it for his own benefit, and the likelihood of such 
abuse may be easily rectified today, as the modern statutes and 
case law in Wisconsin so provide. Today the power is in general 
use in 18 states and there is no longer a valid doubt concerning 
the exercise of such power. Some of the foremost text authorities 
on mortgages are also in favor of the out-of-court foreclosure con- 
sidering the disadvantages of the in-court procedure.* The atten- 
tion of the National Conference of Commissioners on Uniform State 
Laws has also been drawn to this problem and they have prepared 
for adoption (without recommendation) a Model Power of Sale 
Mortgage Foreclosure Act.? 


Notice. 


The requirements of notice in the in-court procedure are stricter 
than those for foreclosure by advertisement. The summons must 
be served on each junior encumbrancer for the action to be effective 
to cut off his equities. Under the foreclosure by advertisement pro- 





*“The validity of such a power was at first doubted, although it is believed 
that there is no case in which sales thereunder were held void. This doubt 
first appeared in the case of Croft v. Powell, Comyns 603, and was subsequently 
fortified by the remarks of Lord Eldon in the case of Roberts v. Bozon, 1 Pow. 
(5a Ea » note.” WiLTsIzE ON MortGaGEe Foreciosure, Vol. 2, §839, n. 8. 

*Every mortgage containing a power of sale may be foreclosed by advertise- 
ment in Wisconsin; Wis. Stats. (1947) §297.01. For an example of an abuse 
of the statute see Newman v. Ogden, 82 Wis. 53 (1892), where although the 
proceedings were in strict conformity with the Statute the mortgagee did not 
purchase in good faith and the sale was set aside. 

*Tirrrany on Rear Property, §934 (Abridged Edition 1940); 3 Jones, 
Mortoaces,§2285. (8th Ed. 1928). 

Mover Power or Sate Mortcace Foreciosure Act, 1940 Hanpsoox 
or Comm’rs on Unirorm State Laws 254. 
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cedure in Wisconsin the notice of sale is given as provided for in 
the sale on execution, which requires the posting of notice in a 
public place and also a publication of notice in a newspaper. But 
the notice of sale need only be served on the mortgagor and sub- 
sequent grantees whose conveyances were recorded at the time 
of the publication of the first notice. This is at least six weeks 
prior to the date of the sale, and only if these persons are found 
within the county. If such persons are not within the county, then 
notice must be posted on the mortgaged premises.* The Minnesota 
requirements of notice are more simple in that notice need only 
be served on the possessor of the premises and also be published.® 
The requirement of the Model Act is the same as the Minnesota 
provision with the addition that notice must be sent by mail to 
the mortgagor.’° Since each additional requirement for notice 
enhances the chance of attack by one who claims not to have been 
served, the in-court foreclosure procedure is more vulnerable 
than the out-of-court procedure. Wisconsin has held that even 
though notice is not provided for parties not found within the 
county, there is no failure of due process of law under foreclosure 
by advertisement." 


After notice has been given under the Wisconsin statute the 
general provisions are that the sale is to be held by a person 
appointed in the mortgage or by the sheriff who is to execute a 
certificate of sale and that after the period of redemption a deed 
is to be executed.!* This procedure differs from that used in Min- 
nesota and that recommended in the Model Act where the certifi- 
cate given at the sale, in effect ripens into a deed at the expiration 
of the period of redemption.'* 


Perpetuation of Evidence. 

Under both the Wisconsin and Minnesota statutes provision is 
made that the evidence of sale may be perpetuated by affidavits, 
one being an affidavit of publication and notice. of sale to be made 
by the printer of the newspaper.'* In Wisconsin another affidavit 
of the fact of sale is to be made by the person who acted as auc- 
tioneer at the sale.* In Minnesota the other affidavit is to be of 





* Wis. Stats. (1947) §297.04. 
° Minn. Strats. (1945) §580.03. 
* Move Act, Art. II, §3 (1). 
™ DeYoung v. Koehler, 181 Wis. 415, 194 N.W. 490 (1923). 
* Wis. Stats. (1947) §§297.06, 297.10, 297.14. 

* Minn. Stats. (1945) §580.12, Mover Act, Arr. II, §5. 

“ Wis. Stats. (1947) §297.16 (1), Minn. Stats. (1945) §580.15 (1). 
* Wis. Stats. (1947) §297.16 (2). 
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the return of service on the occupant of the mortgaged premises, 
to be made by the person making the service, which service is not 
required in Wisconsin.’* The affidavits in Wisconsin are to be 
recorded by the register of deeds of the county in which the 
premises are located and the record and certified copies are to be 
“presumptive evidence of the facts therein contained.”!" This 
means that if the affidavits are in order, the title resulting from 
foreclosure is marketable and that a party claiming otherwise has 
the burden of putting forward evidence of any irregularity. In 
Minnesota the affidavits are to be recorded and are prima facie 
evidence of the facts. This is also true under the Model Act.'® 
The Wisconsin court has held that the sale would not be disturbed 
unless there was sufficient testimony to overcome the presumption 
created by the statute.'® 


The certificate of sale in Wisconsin is “deemed evidence of the 
facts therein contained.”2° In Wisconsin, where a deed is also 
required, the provision is that the affidavits and deed pass title 
and “shall be an entire bar to all claim or equity of redemption of 
the mortgagor . . . and all persons claiming under him.””! In 
Wisconsin the certificate of sale is prima facie evidence of compli- 
ance with the requirements of the chapter and also of title in the 
purchaser after the period of redemption which the mortgagor had 
up to the time of sale.2? The remaining and perhaps most im- 
portant protection under the Wisconsin statute is that the sale 
cannot be set aside because of a defect in notice, publication, or 
in the proceedings of the person conducting the sale unless action 
is brought within five years.” This also applies to the same factors 
when used as a defense and applies with the exception that, as to 
a person under a disability, the five year period runs only after the 
removal of the disability. Thus, it will be seen that the purchaser 
at the sale may rely on the recorded evidence of the regularity 
of the sale. The principal defect likely to appear, that of notice, 
is barred after five years, but there is no absolute bar as to other 
defects such as the default making the power of sale operative. 





* Minn. Stats. (1945) §580.15 (2). 

* Wis. Strats. (1947) §297.17. 

“Minn. Stats. (1945) §580.15 (3), Mopex Act, Art. II, §7. 

” Maxwell v. Newton, 65 Wis. 261, 27 N.W. 31 (1886), where the evidence 
was not sufficient to overcome the presumption that the affidavit was made by 
the person who held the sale. 

* Wis. Stats. (1947) §297.10. 

"Wis. Stats. (1947) §297.19. 

* Wis. Stats. (1947) §297.23. 

Wis. Stats. (1947) §297.23. 











346 WISCONSIN LAW REVIEW [Vol. 1949 


However, in such a case, where the statute is not an absolute bar, 
the contesting party will have to contend with the equitable doc- 
trine of laches. The Model Act in this situation provides that the 
sale cannot be set aside after the period of redemption. This pro- 
vision is much more effective, since the purchaser may rely on it 
sooner than a purchaser under the Wisconsin statute and, being an 
absolute bar, it is also broader.24 Under the much used Minnesota 
statute the sale may be set aside within 15 years, but this does not 
bar the rights of a bona fide purchaser.”> The result would then 
seem to be that, while these provisions for the benefit of the fore- 
closing mortgagee and purchaser may be such as to offer more 
protection as under the Model Act, Wisconsin’s provision of five 
years is even shorter and therefore provides more safety for the 
purchaser and mortgagee than the working Minnesota statute. 


Redemption. 


Under the Wisconsin statute the mortgagor and his heirs, execu- 
tors, administrators, or assigns are given a redemption period of 
one year after which the land is sold in conformity with the statute. 
This redemption is accomplished by paying the amount bid in at 
the sale to the sheriff with the interest provided in the mortgage 
from the time of the sale. After such payment the certificate of 
sale is null and void as to the redeemed premises and the sheriffs 
bail is then responsible for payment to the purchaser at the sale. 
The mortgagor may retain possession of the mortgaged premises 
until the title vests absolutely in the purchaser at the end of the 
redemption period.” Under the Minnesota statute the mortgagor 
also is given a redemption period of one year, but the suggested 
time under the Model Act is nine months because a ninety day 
period for notice, prior to sale, would give the mortgagor, in effect, 
a year's period of possession." 


The provision in Wisconsin is that any subsequent mortgagee 
may have the same privilege of redemption which the mortgagor 
may have had, that is of satisfying the prior mortgage and, by such 
satisfaction, the subsequent mortgagee then acquires the benefits 
to which the prior mortgagee was entitled.2® The effect of this 
section is to substitute the subsequent mortgagee who redeems for 





™ Mopet Act., Art. II, §8 (2). 

** Minn. Stats. (1945) §580.21. 

** Wis. Stats. (1947) §297.11. 

* Minn. Stats. (1945) §580.23, Mopex Act, Art. II, §9. 
* Wis. Stats. (1947) §297.12. 
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the prior mortgagee. If the mortgagor or those claiming under 
him do not redeem, provision is made for the creditors holding 
legal or equitable liens to redeem in the order of their seniority. 
The senior creditor is allowed five days after the expiration of the 
original redemption period of one year to redeem, providing that 
within that year the creditor filed notice of intention to redeem 
in the office of the register of deeds of the county in which the 
mortgage was recorded. Subsequent periods of five days are 
allowed each junior creditor in the order of their seniority.2” The 
only distinction between the subsequent mortgagee and the cred- 
itor appears to be that subsequent mortgagees need not file notice 
of their intention to redeem and they may redeem within the 
redemption period of one year while the creditors must file notice 
and wait until the expiration of the period. This procedure is similar 
to that of Minnesota, but under the Model Act it is not necessary to 
provide specifically for the redemption by subsequent mortgagees 
and creditors as the redemption available to the mortgagor is also 
available to “any persons having a lien junior to the foreclosed 
mortgage.”°° Such redemption by the junior creditor is not as im- 
portant under the Model Act as under the provisions of the 
statutes in Wisconsin and Minnesota. The Model Act does not 
cut off the liens of the junior mortgagees or creditors if there is a 
prior redemption. Those equities are cut off if there is no redemp- 
tion from the sale, and the purchaser then takes free and clear from 
such prior equities. 


Marketability of Title. 


How does all this affect the marketability of title? First and 
most important, as the procedure is not well known nor widely used 
in Wisconsin, any lawyer who examines title after such a foreclosure 
will have some questions to ask. 


How effective was the notice? Certainly there is as much chance 
for error in the court action for foreclosure and probably more as 
more parties must be served with notice. The statute also contains 
provision that after five years errors in notice cannot be the basis 
for setting the sale aside which is an advantage over the court 
action. Also, after five years collateral attacks on the procedure of 
the sale and of publication of the notice are barred. The statute 
states that the affidavits and deed shall be an entire bar to the 





* Wis. Stats. (1947) §297.13. 
Mopex Act, Art. II, §9. 














348 WISCONSIN LAW REVIEW [Vol. 1949 


claims or equities of redemption of the mortgagor and those claim- 
ing under him. No reason is perceived why this statute is not as 
effective to cut off the subsequent equities as the judgment of a 
court adjudging the same thing in substance. 


Suggested Revision. 


A possible revision of the Wisconsin statute making the fore- 
closure by advertisement more effective would be shortening the 
period of limitations as to attack because of defects in notice, pro- 
cedure at the sale, and in publication to one year. This would 
be similar to the shorter period as provided in the Model Act. A 
more reasonable provision, perhaps, would be that the limitation 
period be limited to that of redemption with the exception of notice. 
In this manner the interest of subsequent lienors and the mortgagor 
would be protected, since with adequate notice of the action, they 
could always object and could not be heard to complain if they did 
not bring action to assert their claims. If the notice were not suffi- 
cient, then they would not be protected, and in such case the period 
of limitations should be of longer duration. It is possible that the 
requirements of notice might be changed so that only the occupant 
of the premise be served and all other parties be served by ad- 
vertisement as in Minnesota. 


Conclusion. 
The Wisconsin Supreme Court has stated that:*! 


A power of sale in a morgage, when properly executed, enables 
the mortgagee to effect complete foreclosure by ex parte pro- 
ceedings without submitting his rights to a court of law or of 
equity and without involving the aid of a court. This method 
of foreclosure is not in any sense a suit or action and will be 
reviewed by the courts only to the extent of seeing that the sale 
was justified by the default and was made in strict conformity 
to the terms of the mortgage and free from fraud. 

It can be seen that by using the statute in good faith the mort- 
gagee can rely on the process and the purchaser will not be preju- 
diced by receiving an unmarketable title. The purchaser is pro- 
tected by the provisions for the perpetuation of the evidence of the 
sale and notice; title would be as good as that passed in a court 


action. 


A, more widespread use of the statute would result in a more 
effective remedy for the mortgagee in that the procedure would be 





** DeYoung v. Koehler, 181 Wis. 415, 194 N.W. 490 (1923). 
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prompt and the mortgagee would know what to expect and how 
to proceed. The procedure is open to collateral attack by the 
mortgagor but this is no more than is expected every time a fore- 
closure takes place in court. The costs of the court foreclosure are 
high and they would be more reasonable in the out-of-court pro- 
cedure. The process of serving notice is more simple and there is 
less chance for error. It would seem then that the statute is await- 
ing only more extensive use by Wisconsin lawyers. 
Davp BLIss 











ERRATUM 


Lines 5, 6 and 7 at page 133 of our January issue 
should have read: “As William Draper Lewis, until 
lately, Director of the American Law Institute, has 
stated in the metrical philosophy of Ogden Nash:” 
As originally published, this sentence was quite mis- 
leading and absolutely untrue. 
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THE WORK OF THE WISCONSIN SUPREME COURT 
STATISTICAL SURVEY 


A total of 276 civil and criminal cases were on the August, 1947 
calendar. This is a rise of 12% over the preceding year and indi- 
cates the increase in Court business after a sharp wartime drop. 
In 1946 an increase of 22% was noted over the wartime low which 
was the low point in a continuous downward trend since 1932. Of 
the 30 additional cases, 29 were actually decided by the Court, 
making a total of 228 cases with opinions contrasted with 199 in 
1946. Slightly over 17% of the cases were continued, dismissed, 
or affirmed by stipulation or on motion. This information will be 
found in table I. 


Table III shows increases in the number of automobile accident, 
domestic relations, mandamus, and will cases and decreases in 
contract, municipal corporations, and workmen’s compensation 
cases. Auto accidents, contract and domestic relation cases account 
for over 29% of the total number of cases decided, and 28% of 
the total number of reversals. 


The fourth column of table III, although perhaps misleading if 
the percentages are not weighted against the circumstances attend- 
ing the litigation of each type of case, is interesting. Note that the 
chances of obtaining a reversal was relatively good in auto accident, 
labor relations, master and servant, practice and procedure, taxa- 
tion, wills, and workmen’s compensation cases. This is in sharp 
contrast to 1946 when the latter three types of cases had the lowest 
proportion of reversals on the entire calendar. 


The number of dissents fell from 37 to 11; the number of written 
dissents falling from 5 to 3, and dissents without opinion decreasing 
from 24 to 5. Justice Fritz dissented 5 times, which is almost half 
of the total dissents handed down. Two cases split 4-4, which 
amounts to an automatic affirmation of the trial court decision. 
As no official dissents were registered this is not included in the 
table. 


Included in the survey for the first time is chart V, which has its 
own explanatory note. 
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TABLE I 


Disposal of Litigation 




















I I I gisnssnsccmctasioniianhsiienibbomseaetiiiossienihouanabiaallibedl 144 
Modified and affirmed |..................0....-cceeceeeeeeeeee 2 
Affirmed in part, reversed in part -...............--.--..-:::0:seseeeseeee- 7 
TI .. 65 
Original action of mandamus ....................2---1:ceceseeeeeeeeeeees 1 
Original action of habeas corpus .................2.2...1.-:s:ssecesesseeeseeeeeeeees 1 
Original action of disbarment .. 1 
Affirmed without opinion under Rule 64 W222... 1 
NRE SII scnsesescnsscscantinvonsatedeibinibbaivnnthianiesiiibueaitieen 1 
Certification of questions for answer under Section 358.08, 
Sy Ti NOD sinsescovissermntlendnitanielaialecleansaeihcdadtiadineaas 1 
I NS GRR NIN irscsscnccsitencsnsvssinssiissotioneciiescnnbaniiiiin 4 
Petition for leave to commence an original action dismissed 
SR IIIT 251s donssssissotncesisbseccaiokeioaeniisteadounhii aah ooanhoensieokaneehanaes 3 
NT TER EN Se NEE am 8 
Appeal dismissed by stipulation —................22.......ecececeeeceeeseeees 17 
SI CIID is. sccccomsnitiisincsitiniceesnnihegbsonabenibbonltismsbeeasbasmchlacelian 7 
Continued over term by stipulation _..2 2... ecesecececeeeeeeeee 4 
No respondent’s brief filed. Judgment reversed under 
| EEE NI SE vl es. MOT cesT ae 1 
No briefs. Judgment affirmed under Rule 33 ..............0.......... 1 
Record remanded by stipulation ....................2.....:cc.csscssssssceseseeoeees 1 
SE IEE DNEINIIIID ss vcnneosonsssuaselinieniniseininsn-inssomesiaimmaisiuateains 1 
Dismissed for want of prosecution ...............2...2......cssseecececeseeeeeeee 2 
Cause remanded for new sentence by stipulation .................... 1 
gE : 1 
IEE scssncuissdhonscareied pestle ep iaindabhcidan cuasseall 276 








1 This table shows the disposition of the cases comprising the August, 1947 
term. Each case is listed only once. Motions for rehearing are not included. 
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TABLE II 


Disposal Upon Reversal or Partial Reversal 


Affirmed in part, reversed in part ................-....-.::::1::se-sseseeseeeees 7 
Remanded with directions to /for: 
Further proceedings according to law or opinion ................ 16 
OI 0b MI ncn cstaptescnosinnthcicinseriishlleecsesnonsinimesienhieh 10 
Vacate the injunction pendente lite 2.20.22... teens 1 
RE EE TE a EE TT 12 
Enter judgment in accordance with opinion ...........................-...- 7 
Sustain demurrer to complaint ..............2.......2..-.:..:-:e-scececececeeeeeeeee 1 
I I I i iccnisincnsisiesincistenteihcinspploesaiceschatiliid 1 
Enter order in accordance with opinion ........................--.---...------ 3 
Enter judgment as demanded in motion for summary 
ET eee a a Se ere ey aE Tee 1 
Enter judgment setting aside order of Wis. Ind. Com. ............. 2 
Enter judgment affirming order of Wis. Empl. Rel. Bd. .......... 2 
FIT TOT RD ee TN PF 1 
LATE LT OMG ERTS RET 1 
Reverse order applied from ............... ceciseinnisangtiinainnentdinninaiedialaiiil 1 
Wem ne GE UIE UE nnn see 1 
Reinstate verdict and impose sentence ....................-....-..-.-.-0+----- 1 
I III TINIE scncccscnscnsenstnenonteontnncnntsbsenenbtiiietadiled 2 
I MI iipaale ia stacalirestsihecemsinise di iateanacdeaiclthdiebibioensbaaibii 1 
eT OE NE IRE Te 1 
RITE. sshcusininhagibiesibsetiliiintedatd nate iien alisccalanaitilid te 72 
TABLE III 


Topical Analysis of Decisions 


With Connected Number 
Opinions Cases Totals Reversed 
Auto Accidents ......................-. 34 3 37 13 
0 en 2 2 
Bills and Notes .....................--- 2 2 1 
IIT, -sinesdéalesrtsmenseresenuennteiies 1 1 1 
Constitutional Law .................. 3 1 4 3 
I 5 8 





























With Connected 


Decisions 
Opinions 
Conveyancing ..........--..------------ 2 
Canpavations ..........-.-.---.-..------- 4 
RII ss ainsiscisalnsbeeandeiniesecniabnennnoenemene 1 
County Civil Service -............... 2 
Creditors’ Rights ...................... 2 
Goisinal Law .~.......................... ll 
RIE Siiiicnionctsinsnstunnntecnnscnies 5 
I io ndetidbaciepeaibs 1 
Domestic Relations .................. 14 
SII Semsdiuiidiesivicnnotisnssinienditinnsdinensi 1 
I si aca encccecasinneniel 3 
False Imprisonment ................ 1 
| iat EAI RE 2 
SESE er es bee care 1 
Habeas Corpus ..................-...-- 2 
SEES RES er 2 
Labor Relations ......................-. 5 
Landlord and Tenant .............. 2 
ee 6 
Master and Servant .................. 9 
EE eae 3 
Municipal Corporations .......... 6 
I iia ninsrtinaraoinsesien 7 
I 6s daactasicaaeniinl 2 
SN ee 1 
Personal Property ................--.- 1 
Ee 1 
Practice and Procedure .......... 9 
Public Utilities ......................... 1 
Real Property ..............--..-..-:--+++ 7 
School Board .....................------- 1 
SE ET 2 
TE ee ne Le 12 
nr TERE ee 3 
Trade Regulations _.................. 2 
ee ee 5 
GeO SEAS eee 16 
Workmen’s Compensation. ...... 8 





COMMENTS 


| 


_ 
Ce Oe bd Ww h DO 


S@OnNUNNHE NE RHEE 


_ 


—_ 
COMNANNE 1k OF HK K&D O&O ® 0 


—_ 





Number 
Totals Reversed 


— ee CO wo wee 


_ 


Orth 


wore 

















WISCONSIN LAW REVIEW [Vol. 1949 





TABLE IV 






Dissents 
Concurrence in 
Dissenting Opinion 
With Without Written by Another 
Opinions Opinions Justice Total 
ee 5 5 
Barlow, J. .........- 1 1 2 
Wickhem, J. ...... 1 1 
Rector, J. ............ 1 1 
Hughes, J. .......... 2 2 
i 3 “— 3 ot 
TABLE V 


This section contains abstracts of cases decided in the August, 
1947 term which, in the opinion of members of the Wisconsin bar 
and Law School faculty, have special significance for the practicing 
attorney. 


Some thirty law firms, representing various areas of the state, 
were asked for suggestions and this is a presentation of their com- 
posite views. This section is not intended to be exhaustive and 
is being included in the annual statistical survey for the first time 
as an experiment. Additional cases felt to be of special significance 
are included in the notes and comments section of this and suc- 
ceeding issues. 


Auto ACCIDENTS 


Woodcock v. Home Mutual Casualty Co., 253 Wis. 178. Subsection 
(8) of section 85.19 of the statutes provides that the provisions 
thereof on highway regulation “shall not apply to the operator of 
any vehicle which is disabled . . . to such an extent that it is im- 
possible to avoid stopping . . . ” The court held that an inability 
to move the car because its lights suddenly went out was such a 
disability as to bring it under subsection (8). This decision seems 
to clarify and add to Weir v. Caffey, 247 Wis. 70 (1945), and Kline 
v. Johannesen, 249 Wis. 316 (1945) wherein it was held that the 
impossibility must be due to an inability to move the car “under 
its own power.” 
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BILLs AND NOTES 


Elkhorn Production Credit Association v. Johnson, 251 Wis. 281. 
It was held that the accomodation maker of a note was primarily 
and not secondarily liable under sections 116.01 and 116.34 of the 
statutes, even though the payee knew he was only an accommo- 
dation maker. Therefore the provision of section 117.38 (4a) under 
which a person secondarily liable on an instrument was discharged 
where the payee had allowed collateral security owned by the 
maker to be sold by him was held to be unavailable to the accom- 
modation maker. The decision resolves two conflicting cases in 
Wisconsin. The court followed Bosworth v. Greiling, 213 Wis. 443 
(1934), and all but overrules State Bank of LaCrosse v. Michel, 
152 Wis. 88 (1913). 


CoRPORATIONS 


Fontaine v. Brown County Motors Co., 251 Wis. 433. Where presi- 
dent and owner of five-sixths of the stock in a corporation gave the 
plaintiff in a specific performance action an option to buy land, 
section 180.11 (2) did not invalidate the agreement. It was held 
that the section only applies to those conveyances for which unani- 
mous consent of the stockholders was necessary at common law. 
Under the common law a conveyance by a corporation of its 
“entire property” required unanimous consent of the stockholders 
and 180.11 (2) now provides that such a conveyance may be 
authorized by a majority. The directors of a corporation may 
authorize “a conveyance in the ordinary pursuit of the corporate 
business” and the presumption of authorization for the option 
arose from the execution of it in accord with the form and manner 
required by sections 235.19 and 235.20 of the statutes. In the 
absence of a showing that the board of directors did not authorize 
the conveyance the presumption will support plaintiffs action. 


Creprror’s RIGHTS 


In re Brumer, 252 Wis. 425. The case involved the distribution of 
assets in the hands of a receiver for an insolvent debtor. The court 
held that the lien created by the filing of a tax warrant for unem- 
ployment compensation contributions by the industrial commission 
was not sufficiently specific and perfect to defeat the priority of 
the United States under 31 U.S.C. 191 in respect to its claim for 
taxes subsequently filed. The steps to make the industrial com- 
mission lien specific must be taken before the property passes into 
the hands of the receiver. 
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DAMAGES 


Miller v. Tainter, 252 Wis. 266. On the question of a method for 
computing present worth of prospective earnings of a decedent the 
court held that the jury was not bound to use the legal interest 
rate of 5% specified in section 115.04 of the statutes. The matter 
was held to be subject to expert testimony and should be based 
on a jury finding of the discount to be applied to the accumulation 
of the deceased. 


DomMEsTIC RELATIONS 


Zlindra v. Zlindra, 252 Wis. 606. A divorce action grounded on 
cruel and unusual treatment occurring prior to the time defendant 
wife became mentally ill, and more than 10 years before commence- 
ment of the action, was held to be barred by section 330.18 of the 
statutes as an action which before February 28, 1857 was cog- 
nizable by a court of chancery and which must therefore be com- 
menced within 10 years after the cause of action has accrued. 


EVIDENCE 


Will of King, 251 Wis. 269. The father, sole heir at law, was con- 
testing his son’s will in which he was excluded. The Court held 
that section 325.21 of the statutes, prohibiting a physician from 
testifying as to information acquired personally except “with the 
express consent of the patient, or in case of his death, of his per- 
sonal representative” (italics ours) did not apply to the father. 
The words “personal representative” mean executor or administra- 
tor. This decision leaves open the question as to whether a will can 
be contested with the aid of the attending physician’s testimony. 
(Also, must the consent come from the administrator appointed 
in the will being contested? ) 


Shewalter v. Shewalter, 253 Wis. 57. Where the trial court issued 
a finding of cruel and inhuman treatment in a divorce action with- 
out requiring any proof in open court, relying entirely upon offers 
of proof made by counsel in chambers, where wife’s testimony 
was that the parties had divided their money after commencement 
of the action and that she had received no support money for some 
time the Court held there was not sufficient evidence to sustain the 
finding and directed the trial court to take evidence in open court. 
City of Racine v. Woiteshek, 251 Wis. 404. Doctor’s testimony as 
to information acquired at the request of police officers for purpose 
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of determining whether defendant was intoxicated, and not for the 
purpose of treatment, was not incompetent. Section 325.21 of the 
statutes prohibits a physician from disclosing any information 
acquired in attending a patient in a professional character, neces- 
sary to enable him to serve such patient. The Court held that the 
meaning of “serve” is equivalent to that of “prescribe,” the language 
used in an earlier statute, and as such “it embraced the general 
object of attempting to cure, remedy, or alleviate.” Thus, even 
though the physician would have given the patient emergency 
treatment if it had been required, the court ruled that he was not 
“serving” the patient. 


Olson v. State Mutual Automobile Insurance Co., 252 Wis. 37. In a 
suit by the wife of the deceased passenger against the automobile 
driver's insurance company, the driver’s testimony as to the de- 
ceased’s failure to protest against the manner in which the car 
was being operated was held not to be incompetent under section 
$25.16 of the statutes. “The opposite party,” in this case the wife, 
did not derive her title or right of action from, through or under 
the deceased, but from the statute, which vests in her a cause of 
action for the death of deceased occasioned by the driver’s wrong- 
ful act. 


Ruffalo v. Savage, 252 Wis. 175. When the parents opened a savings 
account in their son’s name but made deposits from their own 
money, and they at all times retained possession and control of the 
passbook (except upon a few occasions when it was given to the 
son for the purpose of making specific withdrawals) the son was 
held to have no title to the deposits. This despite the fact that the 
son’s signature was necessary for withdrawals. Making the deposits 
in his name created no contractural right he could enforce. With- 
out a voluntary delivery of the passbook for the purpose of com- 
pleting a gift, title did not pass to the son. 


PROCEDURE 


In re Brand, 251 Wis. 531. Insanity proceedings before a “judge” 
under section 51.01 et seq. of the statutes are “special proceedings” 
and cannot be appealed to the Supreme Court, since section 274.33 
of the statutes authorizes appeals from orders when made by the 
“court” as distinguished from the “judge.” The Supreme Court 
points out that this is a matter for correction by the legislature 
inasmuch as it has carefully preserved the distinction between 
“judge” and “court” in the statutes. The decision partially overrules 
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In re Hogan, 232 Wis. 521 (1939), and In re Ziegler, 245 Wis. 453 
(1944). 


Sorenson v. Stowers, 251 Wis. 398. Plaintiffs in an automobile 
damage action sent notice to the non-resident defendant at the 
address listed with the public authorities at the time of the acci- 
dent. Defendant, who had moved to another state, never received 
the notice mailed to his former address. Defendant cited State 
ex rel Cronkhite v. Belden, 193 Wis. 145 (1927) wherein it was 
said, “The plaintiff is required to ascertain at his peril the last known 
address of the defendant as a matter of fact . . .”. The Court 
overruled the holding in the Cronkhite case and held that in the 
absence of any claim that plaintiff had any knowledge of defend- 
ant’s later address, compliance in good faith is all that is required. 


REAL PROPERTY 


Duda v. Beben, 252 Wis. 295. Where defendant agreed to convey 
his homestead to plaintiff, and defendant's non-resident wife did 
not evidence her consent in accordance with section 235.01 of the 
statutes, the court found for the plaintiff on the ground that only 
residents uf Wisconsin are entitled to the benefit of the homestead 
exemption created by its laws, whether or not the statute so limits 
it. 


WILLs 


Estate of Callahan, 251 Wis. 247. This dispute involved the revo- 
cation of a later will with an announced intention to revive the 
former one. The destruction of the later will did not operate to 
reinstate the earlier one, and on the question of the effectiveness 
of the revocation the court held that it can be treated as depend- 
ent upon the efficacy of the earlier disposition which was intended 
to be reinstated. This was compared to the case of an instrument 
intended to be substituted, the revocation of the earlier one will be 
made to depend upon the validity of the later instrument. 

Joun L. PALMER 
Martin Hoyt 


























NOTES 


CONSTITUTIONAL LAW —STANDARD OF CERTAINTY IN 
CRIMINAL STATUTE — FREEDOM OF THE PRESS — PRE- 
SUMPTION OF UNCONSTITUTIONALITY — State v. Evjue. 
Section 348.412, of the Wisconsin Statutes, 1945, provides:! 


Any person who shall publish . . . in any newspaper, maga- 

zine, periodical, or circular . . . the identity of a female who 

may have been raped or subjected to any similar criminal 

assault, shall be punished by imprisonment . . . or fine. . . 

On November 16, 1947, the editor of The Capital Times, allegedly 
published in his newspaper the identity of a woman “who may have 
been raped.” The state filed an information against the editor of 
the Capital Times, charging violation of Section 348.412. The de- 
fendant filed six pleas in bar? contending the statute was invalid, 
because: (1) it was so vague, uncertain, and indefinite as to deny 
due process of law, and (2) there was no clear and present danger 
warranting this statutory limitation of the freedom of the press. 
The trial court sustained the defendant’s pleas. On appeal the trial 
court was reversed and the cause remanded. The Wisconsin Su- 
preme Court held that the statute was sufficiently definite and that 
aid in the prosecution of rape cases, plus the protection of victims 
from adverse publicity, justified this limitation on the freedom of 
the press.® 





* Wis. Laws 1925, C. 201. 

* The court took particular pains to point out the correct use of the special 
plea in bar. Under Wis. Stat. (1925) §355.09 an objection to the constitution- 
ality of a statute on which the prosecution is based must be raised before the jury 
is empaneled or testimony is taken. If not raised at that time, the objection will 
be deemed waived. The proper procedure to raise a constitutional question 
is by demurrer or motion to quash, and not by special plea in bar. In this 
case the defendant did raise the constitutional question before trial, but he 
used the special plea in bar to do so. The court pointed this out as error, 
treated the record as if it had come up on demurrer, and eliminated affidavits 
and evidence filed by the state. The special plea in bar should be used to 
plead matter which constitutes a defense of confession and avoidance, but 
is not admissible under the general issue. Thus, the special plea is appropriate 
where the defendant claims former acquittal, former conviction, or pardon, but 
1s Inappropriate to determine in advance of trial matters of defense either on 
questions of law or fact. United States v. Murdock, 284 U. S. 141, 52 S. Ct. 
63, 76 L. Ed. 210, 82 A.L.R. 1376 (1931). 

State v. Evjue, 253 Wis. 146, 33 N.W. 2d 305 (1948). This note is written 
on the first appeal of State v. Evjue to the Wisconsin Supreme Court. The 
opinion was handed down in June of 1947. The case was returned to the 
Superior Court of Dane County for trial on the merits where Judge Roy H. 
Proctor acquitted the defendant for lack of evidence. This ruling of the 
Supreme Court is being appealed by the state. 
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The purpose of this article is two-fold: first, to determine what 
effect this decision has on the facts which may be published by the 
editors of this state concerning the identity of a female who may 
have been criminally assaulted; second, to analyze the method in 
which the court handled the two constitutional issues of (a) vague- 
ness in a criminal statute and (b) freedom of the press. 


Effect of Decision 


Although Section 348.412 has been on the statute books for 
twenty-three years, this is the first case thereunder reaching the 
Supreme Court. Many questions concerning this statute remain 
undecided, answerable only by subsequent court decisions. How- 
ever, two things seem clear from this decision: 


(1) The statute prohibits publication of the name of a female 
who has been criminally assaulted. 


(2) The statute prohibits publication of any facts, in addition 
to the name, which will disclose the identity of a female 
who has been criminally assaulted. 


Just what facts of the second category are prohibited is not clear. 
Yet is is important that editors realize that mere omission of the 
name of the victim in a rape story does not necessarily mean that 
they have complied with the statute. The court ruled that 
identity may be established in other ways besides publishing the 
name. The court stated:* 


Any knowledge or information which enables the recipient 
- distinguish the person referred to affords a means of iden- 
tification. . . 


(The statute) prohibits the publication of information which 
of itself or by reference furnishes the means of identification. . . 
These words mean that the name or other means of ready 
identification of the female shall not be published. If from the 
facts published a reader of ordinary stelhigaes and experience 
may readily distinguish the female involved from all other 
persons, then her identity is published.” (Italics added). 
Thus, one is prohibited from publishing any facts concerning a 
female who may have been criminally assaulted which would 
enable a reader of ordinary intelligence and experience to distin- 
guish th victim from all other persons. This case holds that publi- 
cation of the name of the victim is prohibited. It appears that a 
statement of family relationship would also be prohibited, i. e. “the 





“Id. at 156 and 157. 
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sister of Mary Brown” or “the daughter of Mr. and Mrs. Brown.” 
Readers who knew the victim would be able to distinguish her 
from all other persons by the relationship stated, while those who 
did not know her would be as likely to distinguish her from an un- 
familiar family relationship as from an unfamiliar name. By the 
same reasoning, publishing a photograph of the victim would be 
disclosing her identity.® 


Standard of Certainty in Criminal Statute 


The argument over the alleged vagueness of the statute centered 
on the phrase “identity of female.” The counsel urged that this 
phrase was fatally defective because there was no standard known 
to the criminal law by which this phrase could be interpreted.® 
The court rejected this contention citing a recent United States 
Supreme Court case:* 


There must be ascertainable standards of guilt. Men of com- 
mon intelligence cannot be required to guess at the meaning 
of the enactment. The vagueness may be from uncertainty in 
regard to persons within the scope of the act, or in regard to 
the applicable tests to ascertain guilt. 
From this it appears that the crime must be defined so that men 
of common intelligence are not required to speculate regarding: 
(1) what persons are included therein, or; (2) what are the stand- 
ards to determine what constitutes a crime by the persons included 
therein. 


The uncertainty alleged here was that there is no standard in the 
criminal law to determine what constitutes the crime of publishing 
one’s identity. The court reasoned that because a statute is so 
worded that the criminality of an act must depend on whether a 
jury thinks it reasonable or unreasonable does not in itself make 
the statute void for uncertainty. The law is full of instances when 
a man’s fate depends on his estimating rightly. For example, the 





‘In the law of libel a photograph has becn held to constitute identification. 
Wandt v. Hearst’s Chicago American, 129 Wis. 419, 109 N.W. 70 (1906). 

*Connally v. General Construction Co., 269 U.S. 385, 46 S. Ct. 126, 70 L 
Ed. 322 (1926): “. . . decisions of the court, upholding statutes as sufficiently 
certain, rested upon the conclusion that they employed words or phrases hav- 
ing a technical or other special meaning well enough known to enable those 
within their reach to correctly apply them . . . or a well settled common law 
meaning, notwithstanding an element of degree in the definition as to which 
estimates might differ . . . or as broadly stated by Mr. Chief Justice White in 
U. S. v. Cohen Grocery Co. that for reasons found to result either from the 
text of the statutes involved or the subjects with which they dealt a standard 
of some sort was afforded.” 
Winters v. New York, 333 U.S. 507, 68 S. Ct. 665, 92 L. Ed. 654 (1948). 
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fiction of implied malice at common law was that a man may have 
to answer with his life for consequences he not only estimated 
incorrectly but neither intended nor foresaw.® 


Wherever the law draws a line there will be cases near each 
other reaching different conclusions. The precise course of the 
line may be uncertain, but no one can come near it without knowing 
that he does so, and if he does so the criminal law makes him take 
the risk.® 


The statute will not be held void, even though there is no stand- 
ard, if by the ordinary process of construction a practical or sensible 
meaning can be given to the phrase.!° Since the court was able 
to give “identity of a female” the practical meanings quoted above, 
the statute was held to be sufficiently definite. 


From where has the court derived these practical meanings of 
identity? The opinion does not state. However, in the light of 
legislative history,!! it appears that the court has drawn on the law 
of libel. Both the law of libel and the Evjue opinion state that 
identity may be established by publishing facts other than the 
name.!? Legislative history shows that Section 348.412 was adapted 
from a Georgia statute.'* That act is printed in the Georgia Code 
under the chapter heading “Libel and Defamation of a Virtuous 
Female.” Furthermore, the words of the Georgia statute expressly 
state the broad concept of identity found in the Evjue opinion and 
in libel:1* 


It shall be unlawful . . . to publish . . . the name or identity 
of any female who may have been raped. 


From the use of both the words “name” and “identity” it is appar- 
ent that the Georgia legislature conceived that facts in addition to 
the name might be used to establish identity. This is recognized 
libel law and is incorporated in the Evjue opinion. 





* Nash v. United States, 229 U.S. 373, 33 S. Ct. 780, 57 L. Ed. 1232 (1912). 

° United States v. Wurzbach, 280 U.S. 396, 50 S. Ct. 167, 74 L. Ed. 508 
(1912). 

* State v. Arnold, 217 Wis. 340, 258 N.W. 843 (1935). 

“Florida, South Carolina and Georgia have statutes similar to the Wis- 
consin Statute. In none of these states has a case ever been brought to the 
Supreme Court under their statute. 1941 Frorma Stat. §794.03, 1942 
SoutaH Carouina Cope §1275, 1933 Code of Georgia 26-2105. 

* Peterson v. Rasmussen, 47 Cal. A. 694, 191 Pac. 30: “To constitute libel, a 
party need not be named in the writing if pointed to by description or circum- 
stances tending to identify him.” 

* Wis. Leg. Ref. Library, Draftsman’s Notes, Wis. Laws 1925 c. 201. 
“1933 Cope or Greoraia §§26-2105. 
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Freedom of the Press 


The defendant also contended that this statute violated the free- 
dom of the press. His attack raised two issues: (1) What criterion 
should be used to determine whether this statute violates the free- 
dom of the press? and (2) What rules of procedure should be 
invoked to administer this criterion? Neither of these issues was 
handled by the court with clarity. 


The criterion urged by the defense was the “clear and present 
danger” test, that there was no clear and present danger that 
publishing the identification of a rape victim would bring about 
an evil which the state has a right to prevent. During the past 
decade this “clear and present danger” test has been applied re- 
peatedly by the United States Supreme Court.’> Yet the Wisconsin 
Court seems to reject it and makes the broad statement that,1® 
“Whether there is a clear and present danger warranting the en- 
actment of the statute is for the legislature.” 


This language is tempered by the previous statement that while 
policy questions are primarily for the legislature, the court will de- 
cide on matters of public policy when some constitutional provision 
is clearly contravened. It appears that the Wisconsin Court was 
not flatly rejecting the clear and present danger doctrine, but 
merely saying that the record here was sufficient to satisfy the 
doctrine.'* 


The court says this case is ruled by Chaplinsky v. New Hamp- 
shire'® wherein the United States Supreme Court held that restric- 
tions on the freedom of the press are constitutional if placed on the 
publication of matter which is lewd, obscene, profane, libelous, 
insulting, or on words which tend to incite an immediate breach 
of the peace. The statute in the Chaplinsky case prohibited one 
from addressing offensive, derisive, or annoying remarks to another 
in public.'® The Wisconsin court says Section 348.412 falls in the 








* Schenck v. United States, 249 U.S. 47, 39 S. Ct. 247, 63 L. Ed. 470 (1919). 

* State v. Evjue, 253 Wis. 146, 159, 33 N.W. 2d 305, 311 (1948). 

“A check of the Wisconsin freedom of speech cases reveals that the clear 
and present danger test never has been applied by our court, so it is not known 
what does constitute a proper case. 
asap inky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766, 86 L. Ed. 1031 

* Sec. 2, Ch. 378, Public Laws of New Hampshire: ‘No person shall address 
any offensive, derisive, or annoying word, to any person who is lawfully in any 
street or other public place, nor call him by any offensive or derisive name, nor 
make any noise or exclamation in his presence and hearing with intent to 
deride, offend or annoy him, or to prevent him from pursuing his lawful busi- 
ness or occupation.” 
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same category as the statute in the Chaplinsky case. Since the latter 
statute was upheld, Section 348.412 must also be upheld. 


Right of Privacy 


However, it is extremely doubtful whether the Wisconsin statute 
does fall in the same category as the New Hampshire statute in 
the Chaplinsky case. The Wisconsin statute is not concerned with 
publication of lewd, profane, libelous, etc. It is concerned with 
privacy rather than obscenity.2° This view is supported by the 
arguments of the group of Madison women who sponsored this 
bill in 1925.21. Their spokeswomen before the legislature says her 
group was not advocating an obscenity law. Her group desired a 
statute which would make it possible for girls to testify without 
fear of publicity. As more girls testified, more rapists might be 
apprehended and the number of such crimes might be reduced. 


Further evidence that this is a privacy and not an obscenity 
statute is found in a contemporary Wisconsin State Journal edi- 
torial :?? 


The object of the bill is obvious and it is good. There is no 
reason why an honest publisher should want to ruin the repu- 
tation of a woman who had suffered through no fault of 
own . 


The Wisconsin State Journal was concerned with the reputation of 
the victim instead of the morals of its readers. 


At the same time Wisconsin passed Section 348.412, the New 
York legislature considered a similar bill. The statements of people 
appearing on behalf of the bill emphatically set forth its purpose. 
Said Mrs. H. H. Wright, representing the New York Federation of 
Womens Clubs (440,000 women ) :”8 


Their (the members ) eyes are riveted on the legislature. They 
look to you for protection of our women against this damaging 
publicity. 





* The right of privacy as first set forth by Warren and Brandeis in 4 Harv. 
L. R. 193 has not been recognized in Wisconsin. Judevine v. Benzies-Montanye 
Fuel and Warehouse Co., 222 Wis. 512, 269 N.W. 295, 106 A.L.R. 1443. How- 
ever, Section 348.412 seems to give legislative sanction to the doctrine that the 
invasion by printed matter of ones privacy is actionable. 

* Report of Sen. Jud. Comm., Bill No. 444A, 1925, and interview with Miss 
Helen C. White, Madison, Wisconsin. 

a the Women, editorial, Wisconsin STtaTE JouRNAL, March 31, 
* New York Times, Mar. 25, 1926. 
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The New York District Attorney said: 


Unless the victims are shielded from publicity the prosecution 
of perpetrators of the offense involved was next to impossible. 


Mrs. Alford Smith, Big Sisters and New York City Federation of 
Womens Clubs, argued:*® 


You cannot through the passage of this bill save a girl from 
becoming a victim of murderous attacks but you can save her 
from the subsequent crucifixion of publicity. 

This evidence indicates that the purpose of the New York and Wis- 
consin Bills is to protect victims from publicity in order to facilitate 
prosecution. This purpose does not coincide with that of the New 
Hampshire statute. It is difficult to see how the two statutes can 
be said to fall in the same category. At best this classification is 
a weak basis for a constitutional decision. 


Presumption of Unconstitutionality 


As a procedural device, the court might have invoked the pre- 
sumption of unconstitutionality to handle the freedom of the press 
issue.2® Within the presumption of unconstitutionality doctrine, 
some constitutional rights (civil liberties) are more highly regarded 
than others. All the particular rights so regarded have not as yet 
been determined, but whichever rights may be included, it is 
certain that freedom of the press is among them.” When a statute 
is shown to limit publication by the press the court protects this 
right by presuming the statute to be unconstitutional. This places 
a burden on the party relying on the statute to justify its enact- 
ment,”* and to show that the purpose which the legislature seeks 
to accomplish can be accomplished only through limiting the free- 
dom of the press.”® If it can be accomplished in some way without 
limiting the freedom of the press then it should be done that way, 
and the restrictive statute is deemed unconstitutional. 





* Ibid. 

* Ibid. 

* The presumption of unconstitutionality is of recent origin, and is still being 
developed by the United States Supreme Court. Defense counsel, in his brief, 
recognized that the usual presumptions do not apply, but did not say what rules 
of procedure should apply. The state set forth the presumption of constitu- 
tionality in its brief although that doctrine does not apply to an issue of the 
freedom of the press. 
tise v. Carolene Co., 304 U.S. 144, n. 4, 58 S.Ct. 783, 82 L. Ed. 

* Thornhill v. Alabama, 310 U.S. 88, 60 S. Ct. 736, 84 L. Ed. 1093 (1940). 

Schneider v. New Jersey, 308 U.S. 147, 60 S. Ct. 146, 84 L. Ed. 155 (1939). 

















366 WISCONSIN LAW REVIEW [Vol. 1949 


Had the presumption of unconstitutionality been invoked the 
defense would have had the tactical advantage of forcing the state 
to justify the statute, rather than the defense having to attack the 
statute. This, of course, is the opposite approach from the pre- 
sumption of constitutionality where the burden is on the party 
attacking the statute to show that there is no possible justification 
for its enactment. 


The court makes no express application of either doctrine but 
uses language attributable to both. The court is talking in terms of 
the presumption of unconstitutionality when it states,®° “The pro- 
tection of a female victim . . . is not of sufficient importance to 
justify restrictive legislation . . .” Later, *! “the slight restriction 
of freedom of the press by Section 348.412 is fully justified.” The 
statute is thus presumed to be unconstitutional because it restricts 
one of the more cherished constitutional rights until the party 
relying on the statute can show that the restriction is justified. 


On the other hand, the court talks in terms of the presumption 
of constitutionality when it says that the matter of clear and present 
danger is for the iegislature.** This is in effect saying that the 
court should not weigh the merits of the issue but should presume 
that the legislative had found reasons for the act. In another place* 
the court states a possible justification for the statute and says, 
“certain it is that the legislature could so find.” This again is the 
language of the presumption of constitutionality doctrine. This 
would indicate that if the court can conceive of any possible 
grounds on which the legislature could have reasonably based the 
statute, then such grounds are presumed to exist and the statute 
is presumed to be constitutional. 


Conclusion 


Considering Section 348.412 as a privacy statute, its constitu- 
tionality was properly upheld. : 


The statute was sufficiently definite because there are standards 
in the light of which it may be construed. One standard is the 
concept of identity found in the law of libel. The other is the con- 
cept of privacy derived from the legislative history. Knowing that 
the purpose of this statute is to protect the privacy of victims, one 





* State v. Evjue, 253 Wis. 146, 159, 33 N.W. 2d 305, 311 (1948). 
*Td., at 162. 

"Note 16, supra. 

*ITd., at 161. 


































has a background against which doubtful words may be set up 
and their true meaning determined. 


The facts of this case warranted the application of the presump- 
tion of unconstitutionality. Even had the presumption been applied, 
it is likely the statute would have been upheld because the pre- 
sumption could have been met by the state. The presumption of 
unconstitutionality is designed to promote the free dissemination 
of ideas essential to the functioning of a democratic government. 
The dissemination of such ideas is not appreciably disturbed by 
preventing the publication of the identity of a rape victim. There- 
fore the presumption applied here is weak. To justify the statute 
the state could have shown that the Act protects the victims of 
criminal assaults from publicity and brings forth testimony which 
aids in the prosecution of persons committing criminal assaults. 
Finally, the purpose of this privacy statute could not be accomp- 
lished without prohibiting newspapers from publishing the identity 
of the victims of criminal assaults. 

Stuart GULLICKSON 





CONSTITUTIONAL LAW — IN REM NOTICE BY PUBLI- 
CATION — WISCONSIN’S 1947 TAX LIEN FORECLOSURE 
STATUTE — SECTION 25521. Prior to 1947, two avenues of 
procedure were available to an individual or taxing unit to enforce 
its tax liens in Wisconsin — the tax deed and tax foreclosure meth- 
ods. The enactment of Section 75.521 makes available to the taxing 
unit a new option.! ; 


Wisconsin counties must now consider whether or not they will 
exercise their option of adopting Section 75.521 as the county's tax 
collection method.” In such consideration the constitutional ques- 
tion arises as to whether a published in rem notice against the land, 
of the pending foreclosure action, will satisfy due process requisites 
of the State* and Federal* Constitutions. Upon this answer rests 
the marketability of all the titles so processed. 





» Wis. Laws (1947), c. 340 at p. 568. 

The survey by the Institute on Administrative Procedure for County 
Treasurers indicates that, by December 1948, there were 8 counties who had 
adopted section 75.521, ten more counties were contemplating its adoption, 
and 1 county, Washburn, had instituted proceedings under 75.521. 

* Wis. Constir. Art. I §9, “every person — ought to obtain justice — con- 
formably to the laws.”, which is held to have the same meaning as “due 
process of law” in the Federal Constitution. McCoy v. Kenosha County, 195 
Wis. 273, 218 N.W. 348, (1928). 

*The 14th Amendment of the Federal Constitution, ‘—nor shall any state 
deprive any person of life, liberty, or-property, without due process of law;—” 
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In Rem Procedure 


The public notice requirements of the in rem foreclosure section 
may be summarized as follows:* 


(1) The County Treasurer files a list of tax liens and petition 
in the office of the Clerk of Circuit Court. It constitutes 
a recording with the register of deeds of the separate and 
individual notice of the pendency of such action as to each 
parcel of land in the list, and has the same force as filin 
of individual complaints by a county against each parce 
to enforce the payment of its tax lien by a foreclosure pro- 
ceeding in rem. It includes: 


(a) A pen oo of the land parcels delinquent, by their 
plot markings. 


(b) The name of the last owner and mortgages as it 
appears on the records of the register of deeds. 


(c) A petition to the court for a judgment vesting title to 
each parcel in the county and to bar all claims of 
prior owners or those claiming through him. 

(d) The notice that no personal judgment will be rend- 
ered, but that it is only an action on the land. That 
the tax lien can be redeemed for eight weeks from 
the first publication of this notice by paying the tax. 
interest and penalties. 


(2) Treasurer shall post a copy thereof in the county treas- 

urer’s office. 

(3) Treasurer shall cause such notice, together with the list 
of tax leins and petition, to be published at least once a 
week for three successive weeks in the English newspaper 
with the largest circulation in the county. 


(4) A copy of the petition and an individual parcel descrip- 
tion may be mailed by registered mail by the treasurer 
to the last known post office address of each owner and 
mortgagee of record. 

Consequently, while the published tax list contains the name of 
the last owner or mortgagee of record, along with the legal descrip- 
tion of the land, the notice is actually against the land, in rem, 
and not against the owner or those claiming through him. Inter- 
ested persons, not of record, may very well fail to have this pub- 
lication brought to their attention through failure to prefix their 
names to the published notice. From this fact there arises the 
argument that a non-delinquent owner may have his title judicially 








* Wis. Star. (1947) §75.521 (3), (6). 
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barred because of some administrative error in the recording of 
tax payments. While such an injustice could be compensated for 
by some form of assurance fund, the constitutionality of this in rem 
notice by publication is not affected by such protection. 


Section 75.521 provides notice by publication in the form of a 
brief complaint for a foreclosure action. It constitutes due notice 
to all the world of the filing of the tax list, of the opportunity to 
interested persons to be heard and of the time during which the 
land can be redeemed. Such claimants have the options of, 


(a) redeeming the property by paying the tax; 


(b) setting up defenses to the foreclosure by filing an answer, 
or: 


(c) in the absence of either, suffering judgment taken against 
them by default. 


Policy Considerations 


The tax deed has been the most frequent recourse of the indi- 
vidual lien claimant. But the county, in order to achieve a more 
certain title and thus insure the marketing of this delinquent land 
into taxpaying hands, has often resorted to a judicial foreclosure 
action.® Since the tax deed is issued by an administrative officer, 
upon compliance by the tax lien holder with many intricate pro- 
cedural steps, it lacks the finality of a court judgment to effect a 
severance of all prior claims. It is subject to further claim by 
minors, incompetents, or any owner who proves a procedural de- 
fect in its issuance. Thus, in order to achieve a marketable title 
that the title examiner will approve, the taxing unit goes to court 
for a judgment in a “bar former owner” action. 


To consummate such final judgments the county must proceed 
individually against each owner, expending time and expense on 
individual complaints, personal notice, and proof that neither 
minors nor incompetents have an interest in the land. In prac- 
tice, the complexity and expenses of this method is nearly prohibitive 





*Of the 39 Wisconsin counties responding, by December 1948, to a ques- 
tionnaire sent out by the Institute on Administrative Procedures for County 
Treasurers, 37 issue quit claim deeds and only 2 issue warranty deeds. The 
titles passed by these counties were considered marketable in 21 counties, and 
13 replied that they were not. Two replied that titles were marketable after the 
lapse of three years. Three did not reply. 
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in the larger urban counties which are burdened with a sizeable 
proportion of delinquent tax lands.’ 


In recognition of this problem, the 1947 legislature enacted sec- 
tion 75.521, the foreclosure in rem procedure, as a more effective 
means for individual counties to effect tax collections. The fore- 
closure in rem procedure does not have the tax deed’s ultimate 
weakness of title since it judicially vests a fee simple absolute in 
the county and forever bars and forecloses.* “. . . all persons, 
both natural and artificial, including the State of Wisconsin in- 
fants, incompetents, absentees and non-residents who may have 
had any right, title, interest claim, lien, or equity of redemption 
in such lands.” 


This judicial proceeding will establish, through fact finding 
where necessary, due procedural compliance with the statutory 
provisions and negative the old nemesis of the tax deed — the argu- 
ment that it vests good title in the grantee, but one which is un- 
marktable in that it will always be subject to the charge of pro- 
cedural defects. 


On the other hand, in cognizance of the shortcomings of the 
quiet title actions of foreclosure; the in rem action eliminates long 
title searches, individual complaints, and personal notice and formu- 
lates an action which is simple, inexpensive, and summary. This 
aim is achieved by proceeding in rem against the land rather than 
personally against the owner thereof. 


It is essential that this tax collection action be of a character 
that can be legislatively classified as a pure in rem procedure. That 
the county tax collection by foreclosure is possessed of such neces- 
sary factors is most easily discerned by comparison with the pro- 
cedure for the registration of land titles, popularly referred to as 
the Torrens system. The validity of the Torrens system as an in 
rem action the law has long recognized.® 


In absence of a title registration system, it is necessary for the 
buyer's attorney to engage in the cumbersome, expensive and un- 
certain examinations of abstracts. Under the Torrens system, upon 
application an examiner determines the title to the land parcel by 





"For a comprehensive summary of the old Wisconsin procedure and sug- 
gested reforms, see 29 Marg. L. Rev. 1 (1945) for an article by C. Stanley 
Perry, who subsequently drafted the Wisconsin in rem foreclosure section— 


‘Wis. Srat. (1949) §75.521 (13) (b). 
*Rest. JupGMENTs §32, comment (a). 














NOTES 871 





March] 


extensive search and refers his findings to the court. The court 
then orders notice (which may be by publication in rem against 
the land itself), of a hearing to render a judicial decree of title 
binding on all persons. While the states availing themselves of 
this system have provided an assurance fund to compensate those 
innocent parties whose titles have been cut off by an administrative 
mistake, such protection is not necessary. The constitutionality of 
the in rem notice by publication was upheld by the opinion of 
Justice Holmes in the leading case of Tyler v. Judges.’ 


The problems of title registration and of tax collection by fore- 
closure are paralleled by prior inefficient and expensive procedure 
and the summary methods developed to alleviate their problems. 
This similarity gives impetus to continuing the analogy to its 
logical conclusion of sustaining the constitutionality of the in rem 
tax procedure. The requirements that title registration be assisted 
by the in rem notice is far over-shadowed by the public policy 
considerations involved in tax collection. 


Such conditions to be noted are: (1) the government’s exigent 
need for pecuniary support necessary to its existence; (2) the 
futility of impeding the annual collection of taxes by requiring a 
predetermination of the titles to many parcels of land and the 
identity and competency of their owners; and, (3) the fact that 
taxes are collected periodically under fixed laws which, in a re- 
stricted sense, import their own notice." 


The saving to the tax collecting unit under the in rem procedure 
are most clearly illustrated in a recent “comparative-cost-per parcel” 
table under the New York in rem statute.!2 In Wisconsin, however, 
where many counties merely get tax deed titles, the comparative 
costs, though still significant, are much lower. 


TABLE OF Costs?" 


Mtge. foreclosure plan'* in rem plan 
IR eer hee er $12.50 $00.00 
Notice to redeem ................--.-----. 5.00 .25 


*175 Mass. 71, 179 U.S. 405, (1900). 

a et al v. Hatten Co. Collector, 353 Mo. 94, 182 SW 2d 86, 
1). 

*McKinney’s Consolidated Laws of New York Annotated, tit. 59, part 1, 
Sec. 167, (1945). 

*As compiled in the symposium, Property Taxes, which is published by 
the Tax policy league. The foreclosure statistics were taken from a typical 
action in which judgment was taken by default and all parties were per- 
sonally served, thus entailing no additional expense of service by publi- 
Cation. 

“30 of 39 counties answering the County Treasurer Institute question- 
naire report that the per parcel cost of taking title varies from $.20 to $30. 
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EE ET eae 1.00 1.00 
Continuation tax search .............. 1.00 0.00 
Continuation title search .......... 8.50 0.00 
Serving summons and complaint 5.00 .25 
Advertising fee ..........................-+ 28.00 10 
BIO MINIIET  ahteirdbintsinesieseninioiciegoanipss 45.00 3.00 

$101.00 $4.60 


Federal Decisions 


Due process in tax cases requires that a person shall have an 
adequate opportunity to be heard before the tax is legally levied. 
It does not require notice in proceedings designed to enforce the 
collection of the tax once legally levied.1* It is well settled that:1* 


The process of taxation does not require the same kind of 
notice as is required in a suit of law, or even in a proceeding 
for taking private property under the power of eminent domain. 


An in rem action enforcing tax liens is employed in a number 
of states. The United States Supreme Court has upheld their con- 
stitutionality whenever the issue has been raised. The statutes of 
Nebraska, Washington, and Minnesota (all similar to the Wisconsin 
statute ) were upheld on the authority of Cooley. Cooley advanced 
the proposition that:17 


Proceedings of this nature are not usually proceedings against 
parties; nor in the case of lands or interests in lands belonging 
to person unknown, can they be. They are proceedings which 
have regard to the land itself rather than to the owners of the 
land; and if the owners are named in the proceedings, and 
personal notice is provided for it is rather from tenderness to 
their interests, and in order to make sure that the opportunity 
for hearing shall not be lost to them, than from any necessity 
that the case shall assume that form. 


The view of the United States Supreme Court is illustrated in the 
three cases of Leigh v. Green,*® Ontario Land Co. v. Wilfong,”® 
and Winona and St. Peter Land Co. v. Minnesota.”° 


In Leigh v. Green, Green purchased land in a tax foreclosure 
proceeding and Leigh, the prior owner, sued to quiet title. The 


* Hagar v. Reclamation District, 111 U.S. 701, 711, 4 S. Ct. 663, 28 L. 
Ed. 569° (1884) ; Palmer v. McMahon, 133 U.S. 660, 669, 10 S. Ct. 324 (1890). 
“Bells Gap R. Co. v. Pennsylvania, 134 U.S. 239, 10 S. Ct. 533 (1890) ; 
see also, Ontario Land Co. v. Wilfong, 223 U.S. 543, 32 S. Ct. 328 (1912). 
* CooLey ON TAXATION, 527 (2nd Ed.) 
* 193 U.S. 79, 48 L.Ed. 623, 24 S.Ct. 390 (1904). 
* 223 U.S. 543, 32 S.Ct. 328 (1912). 
* 159 U.S. 526, 40 L.Ed. 247, 16 S.Ct. 83 (1895). 
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Nebraska statute authorizing this tax foreclosure sale omitted 
provision for personal notice of the proceedings to the owner, but 
instead, allowed notice by publication directed solely against the 
land itself. In holding that the statute did not operate as depriva- 
tion of property without due process, the court said:?° 


Where the state seeks — to sell land for taxes upon proceedings 
to enforce a lien for the payment thereof, it may pr 
directly against the land within the jurisdiction of the court, 
and any notice which permits interested persons — to ascertain 
that it is to be subjected to sale to answer for taxes and to 
appear and be heard, whether to be found within the juris- 
diction or not, is due process of law —. 


and, 


When the proceedings are in personam the object is to bind 
the rights of the persons, and in such cases the person must 
be served with process; in proceeding to reach the property, 
service upon it and such proclamation.by publication as gives 
opportunity to those interested to be heard upon application 
is sufficient to enable the court to render judgment. 

In Ontario Land Co. v. Wilfong a Washington statute author- 
ized the county treasurer to foreclose tax liens in the county’s name 
by one publication, which was to be in lieu of summons and notice. 
This was to consist of: (a) the property description, warning that 
foreclosure proceedings would be consummated in one action; (b) 
that all persons claiming interests in this property were required 
to take notice of the proceedings, and; (c) that the judgments 
would be several against each tract. The court held such notice no 
denial of due process. 


In Winona and St. Peter Land Co. v. Minnesota a tax assessment 
on property previously omitted was authorized by a Minnesota 
statute. Notice by publication, directed “to whom it may concern,” 
was provided rather than personal notice. It was held that as the 
owner had an opportunity to challenge the validity of the tax, 
before it was assessed and at other collection proceedings, the fact 
that . . .” notice is not personal but by publication is not sufficient 
to vitiate it”. 

In addition, the court has also stated that all persons are pre- 
sumed to know that taxes on real property are to be levied and that 





*: 193 U.S. 79, 92. 
% 193 U.S. 79, 91. 
"See also Longyear v. Toolan, 209 U.S. 414, 28 S. Ct. 506, 52 L. Ed. 859 
(1907) ; Ontario Land Co. v. Yordy, 212 U.S. 152, 29 S. Ct. 218, 53 L. Ed. 
449 (1908) ; Ballard v. Hunter, 204 U.S. 241, 262, 27 S. Ct. 191 (1906). 
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appropriate action would be taken where their payment is default; 
they are thus presumed to know the procedure outlined in the tax 
statutes for the enforcement of tax collection.” 


It appears that county tax collections accomplished through 
in rem foreclosure actions satisfy due process requirements by the 
published in rem notice. 


Wisconsin Decisions 


A title procured under our in rem foreclosure section, however, 
must meet the test of the Wisconsin constitution.?* As this is Wis- 
consin’s initial attempt at such an in rem action, any conclusion as 
to our courts attitude must be derived from a consideration of hold- 
ings rendered on analogous situations.** 


In State ex rel Anderton v. Sommers,” the court, construing 
the Wisconsin Statute (1941) held that adequate notice by the 
county treasurer was necessary to due process in a redemption 
proceeding. Since personal notice was not required, it is indicated 
that the court considers notice, short of being personal, as com- 
plying with due process. 


The taking of property by eminent domain necessarily requires a 
careful definition of due process in order to prevent confiscatory 
procedures. It is well recognized constitutional doctrine however 
that taxation proceedings are not entitled to the strict notice re- 
quirements accorded eminent domain hearings.2° In Winnebago 
Furniture Co. v. Wisconsin M.R. Co." the Wisconsin court held 
constitutional a statute authorizing railroads to give notice of emi- 
nent domain proceedings to the resident land owners either person- 
ally or by publication. As a touchstone for analysis of the Wisconsin 
court’s attitude as to due process, this case could be strong evi- 
dence of a future decision upholding the use of in rem proceed- 
ings in the procedurally less stringent matter of tax collection.* 





* Huling v. Kaw Valley R. & Improvement Co., 130 U.S. 559, 9 S. Ct. 603 
(1889) ; Ontario Land Co. v. Yordy, 212 U.S. 152, 29 S. Ct. 218, 53 L. Ed. 449 
(1908) ; North Laramee v. Hoffman, 268 U.S. 276, 283, 45 S. Ct. 491 (1925). 

* Wis. Constr. Art. I §9. . 

“In some jurisdictions it has been held that notice of a tax sale is not 
essential to the exercise of the tax power, thus the legislature could provide 
for the sale of delinquent lands on any day and constitutionally omit provision 
for any notice whatsoever, either personal or by publication. See Crisman v. 
Johnson, 23 Colo. 264, 47 Pac. 296 (1896). 

* 242 Wis. 484, 8 N.W. 2d 263 (1943). 

*See Note 16, supra. 

*81 Wis. 389, 51 N.W. 576 (1892). 

* Wis. Rev. Stat. §1846. 
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The Wisconsin Court's attitude regarding personal notice in mat- 
ters of taxation is in accord with that of the United States Supreme 
Court. The Wisconsin Court regards taxation as primarily an admin- 
istrative proceeding and therefore the judicial due process require- 
ments of personal notice is not a necessary prerequisite. That 
premise is reiterated as the basis of the ruling in Milwaukee 
County v. Dorsen.*® Section 71.11 (1) of the statutes authorized 
an additional assessment of income taxes upon giving the individual 
taxpayer ten days written notice of the proposed assessment.®° A 
notice of the increased amount was mailed, but it failed to state 
the time or place when and where the taxpayer might appear 
before the assessor to be heard. Thus it depended on the will of 
the assessor. Nevertheless the court held that the taxpayer had 
sufficient notice. The decision cites Mott:*! 


The exigencies of efficiency in the collection of taxes made im- 
— the formalities of personal notice. Special notice with 

earing at some stage of the proceedings (assessments or 
collection) was sufficient. 

Aside from a consideration of Wisconsin court holdings in 
analogous situations, the rule evolved in other jurisdictions on this 
precise problem — the sufficiency of notice, in rem by publication 
in a tax procedure — will perhaps have a bearing on subsequent 
Wisconsin action. The federal view favoring in rem notice by 
publication as exemplified by Leigh v. Green, has already been 
presented. While comparatively few states have occasion to 
pass on this specific issue, those states that have, follow the federal 
cases.®? 


Conclusion 


The decisions of state and federal supreme courts in their inter- 
pretations of state statutes which establish in rem tax foreclosure 
based on notice against the land by publication, the rulings of the 
Wisconsin Supreme Court in analogous situations, and the policy 





* 208 Wis. 637, 242 N.W. 515, 641 (1932). 
See, State ex rel Kappa Sigma Bldg. Ass’n. v. Bureis, 226 Wis. 229, 276 
N.W. 317, 113 ALR 985 (1939). There the court upheld a 1937 Wisconsin 
statute, sec. 70.47 (1), which failed to provide personal notice to the tax- 
payer when the Board of Review was to revise his assessment. 

“Due Process or Law, §89. 

“The most thorough recent decision on the issue was in Spitcaufsky et al v. 
Hatten Co. Collector, supra, which reviews the prior federal law. See also the 
more recent cases in other states: Sparks v. Standard Lumber Co., 92 Wash. 
584, 159 Pac. 812 (1916) ; Naspier v. Springfield, 304 Mass. 174, 23 N.E. 2d 
157 (1943) ; Lynbrook Gardens v. Ullman, 265 App. Div. 859, 53 N.E. 2d 
353 (1943) ; Gathright v. Baltimore, 30 A. 2d 252 (1943). 
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factors justifying the employment of a summary procedure all tend 
to validate the constitutionality of the Wisconsin in rem foreclosure 
statute. A synthesis of prevailing law indicates that when a land 
owner has received notice of the assessment of his property tax, 
and in addition has had the opportunity to challenge the validity 
of the tax and assessment, he then is not entitled to personal notice 
when the taxing unit proceeds in rem to sell the land for default 
in the payment of the tax. The constitutional due process require- 
ment is fulfilled, both as to residents and non-residents, by publi- 
cation of notice against the land itself. 
JEROME J. KLos 





INSURANCE — APPLICATION OF PRO RATA CLAUSES IN 
FIRE AND CASUALTY POLICIES SO AS TO FULLY INDEM- 
NIFY THE INSURED. In indemnity policies it is the common 
practice to include the so-called pro rata clause which provides 
that the insurer shall not be liable for a greater proportion of any 
loss than the amount named in the policy bears to the entire amount 
of insurance upon the property.! In the absence of such provisions 
governing duplicate coverage, the insured generally may, if he 
wishes, recover the entire amount from one insurer, and the various 
insurers are left to settle among themselves the problem of con- 
tribution.? It is to prevent litigation and problems as to the proper 
amounts of contribution that these clauses are inserted.* Some 
courts have said that they are also designed to serve an additional 
purpose, that of preventing fraud by dispelling any belief on the 
part of the insured that he may overinsure his property and collect 
more than it is worth.‘ 


It is well settled that these clauses are valid and enforceable. 
They may, however, in certain types of cases operate to leave the 
insured not fully indemnified despite the fact that his total insur- 
ance exceeds the loss. It then becomes necessary to reconcile them 





* This type of clause is generally called the standard pro rata ciause, pre- 
sumably because it is the type found in most fire and casualty policies. It also 
appears in the 1943 New York Standard Fire Insurance Policy which is used in 
forty-one states, Wisconsin included. Patrerson, CASES AND MATERIALS ON 
THE Law oF InsurANCE 768 (2d ed. 1947); Wis. Stat. (1947) §203.01, 
lines 86 et seq. 

* Godin v. London Assurance Co., 1 Burr. 489, 97 Eng. Rep. 419 (1758); 
Vance, Insurance 762 (2d ed. 1930); 45 C.J.S. 1029. 

* PROCEEDINGS, SECTION oF INSURANCE Law, A.B.A. 171. (September 1947) 

* Kisow v. National Liberty Ins. Co., 220 Wis. 586, 265 N.W. 569 (1936); 
Employers Casualty Co. v. Ragley, 197 S.W. 2d 536 (Tex. 1945). 
°.29 Am. Jur. 993. 
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with the right of the insured to receive full indemnity, a right, the 
courts have said, to which all rules of construction must yield.® 


If the loss exceeds the total insurance there is, of course, no 
question of pro rating. Each insurer must pay the full face value 
of his policy.?’- Likewise, if both pro rata clauses are alike, there 
generally is no problem, the pro rata share of each insurer adding 
up to full indemnity. 


But the clauses are not always alike. Suppose, for example, that 
X insures certain property for $100,000, $40,000 in Company A and 
$60,000 in Company B. A $30,000 loss occurs. Company A’s pro 
rata clause makes it liable only for the proportion of the loss that 
the amount which would have been payable under the policy on 
account of the loss had no other insurance existed ($30,000) bears 
to the said amount ($30,000) plus all other insurance on the prop- 
erty ($60,000). B’s policy contains the standard pro rata clause 
making loss payable in the proportion that the amount named in 
the policy ($60,000) bears to the entire amount of insurance on the 
property ($100,000). Applying these clauses we have the follow- 
ing results: 








30000 < 30,000 = 10,000 (A’s share of loss) 
100008 x 30,000 = 18,000 (B's share of loss) 





*Godin v. London Assurance Co., 1 Burr. 489 (1758) ; Grollimund v. Ger- 
mania Fire Ins. Co., 82 N.J.L. 618, 83 A. 1108 (1912) ; Kiefer Tanning Co. 
v. Alliance Ins. Co., 266 Ill. App. 362 (1932) ; Republic Ins. Co. v. American 
Ice Co., 2 S.W. 2d 329 (Tex. Civ. App. 1928); Niagara Fire Ins. Co. v. 
Hunan & Co., 54 N.E. 1052 (Ill. 1899); Rankin Funeral Home v. Rhode 
Island Ins. Co., 288 N.Y.S. 220, 247 App. Div. 670 (1936). The right of 
the insured to be fully indemnified notwithstanding the language of the 
pro rata clause was rationalized as follows by the court in the Kiefer Tanning 
case: “. . . other insurance is taken out by the insured for his own benefit 
and not for the benefit of coinsuring companies. He pays the premium and 
consequently it is his interest which should be the prime consideration. The 
benefit accuring to coinsuring companies is and should be regarded as a 
piece of good fortune and merely incidental.” 

On the other harid, the “% value” cases (Policies involved limit liability 
of the insurer to % of the actual cash value of the property covered by the 
policy at the time of loss) limit the liability of the insurer to its pro rata 
share of % of the loss despite the fact that the loss exceeded the total 
amount of insurance. Sun Ins. Office v. Thomas, 262 Ky. 516, 90 S.W. 2d 
675 (1935); Camden Fire Ins. Ass’n. v. Sutherland, 284 S.W. 927 (1926); 
Milwaukee Mechanics Ins. Co. v. West Development Co., 282 S.W. 562 (Tex. 
1926). These cases would seem to be consistent with the others, however, on 
the theory that the insured has contracted to receive % indemnity, not full 
indemnity, and the fact that other policies without the % value clause may 
cover the property does not increase the liability of the % value insurer. 

"Clover Crest Stock Farm v. Farmers’ Reliance Mutual Fire Ins. Co., 171 
N.Y.S. 674 (1918). 
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The net result is that the literal application of the two clauses fails 
by $2,000 to fully indemnify the insured. 


The Bergstrom Case 


This was the situation in Bergstrom Paper Co. v. Continental 
Insurance Co. of New York.’ An explosion occurred in plaintiffs 
power house resulting in a loss of $75,194.19 which was jointly 
covered by policies issued by the Continental Insurance Co. and 
the Hartford Steam Boiler Inspection and Insurance Co. respective- 
ly. Continental’s policy (face value $400,000) contained the 
standard pro rata clause limiting liability to the proportion of any 
loss which “the amount of insurance under this policy bears to 
the whole amount of fire insurance covering the property.” Hart- 
ford’s policy (face value $100,000) contained a clause making it 
liable “only for the proportion of the said joint loss that the amount 
which would have been payable under this policy on account of 
said loss had no other insurance existed, bears to the combined 
total of the said amount and the whole amount of such other valid 
and collectible insurance.” Application of these two clauses result- 
ed in a gap of $3,140.19. In closing this gap the court seems to have 
reached a novel result. It was Hartford’s contention that the clauses 
should be literally applied, but the court said: 


If Hartford’s theory were adopted, it would leave the insured 
not fully indemnified. In the Employers Cas. Co. v. Ragley, 
Tex. Civ. App., 197 S.W. 2d 536, the court said (at page 539): 
“But every rule of construction in apportioning losses must 
yield to the right of the insured to be fully indemnified.” 
In Pearl Ass. Co. v. Hartford Fire Ins. Co., 239 Ala. 515, 195 
So. 747, the court said: “The contribution clause . . . should 
not be so applied as to diminish the protection of the insured.” 


“Properly construing the pro rata clauses, Continental and 

Hartford should each pay $37,597.09.” 

There can, of course, be no quarrel with the validity of the gen- 
eral proposition that pro rata clauses should not be so applied as 
to diminish the protection of the insured. That proposition goes 
back at least to the time of Lord Mansfield and has frequently been 
repeated by the courts.!° But the court in the Bergstrom case seems 





*75 F. Supp. 424 (D.C. Wis. 1948). The case is now on appeal to the 
Circuit Court of Appeals for the 7th Circuit. ae 
° There was also an additional loss of $1814.40 covered jointly by policies 
issued by Hartford, Continental, and by the Fidelity and Casualty Co. of 
New York, mention of which has been omitted for purposes of clarity of dis- 
cussion. 
* Cases cited note 6 supra, 
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to have completely ignored the clauses and divided the liability 
equally between the insurers. 


The cases which the court cites in support of the general rule 
are not in point with the Bergstrom case. In the Ragley case ap- 
pellant complained that the pro rata clause in its policy had been 
ignored. But even under its clause appellant could have been held 
liable for a larger sum than it was required to pay. Therefore, the 
court said, there can be no complaint that the clause was not 
applied. 


Apportionment Between Blanket and Specific Insurance 


The Pearl Assurance case involves a type of fact situation which 
seems to have given rise to much of the litigation concerning con- 
tribution between insurers — that is, a situation where certain 
items of property are covered by both blanket and specific insur- 
ance.!! Suppose A issues a $2,000 blanket policy on X’s cotton, 
the policy covering cotton in four warehouses. B issues specific 
insurance in the amount of $2,000, $1,000 on warehouse No. 1, 
$1,000 on warehouse No. 2, but nothing on warehouses No. 3 or 
No. 4. A fire occurs damaging cotton in warehouses No. 2 and No. 
8 to the extent of $1,500 each. How is loss to be pro rated between 
the specific and blanket policies? This was substantially the fact 
situation and the problem in the Pearl Assurance case. Part of the 
property destroyed is covered only by the blanket policy (ware- 
house No. 3) and part is covered by both policies (warehouse No. 
2). It is obviously necessary in such a situation for the court to 
devise some formula by which to apply the apportionment clauses. 
The court in the Pearl Assurance case applies the Cromic rule 
which it states as follows: 


In apportioning losses between policies which are only par- 
tially concurrent, the non-concurrent liability of the general 
policy shall be discharged before contribution is made to a 
loss for which all are liable. 





" “Blanket insurance” covers every item of property described in the policy 
to its whole amount, and destruction of any item, even though all others re- 
main uninjured, requires indemnity, if necessary, to full amount of policy. 

“Specific” in insurance phraseology is frequently used to indicate that a 
particular piece of property at a specific location is covered by insurance, as 
contrasted with coverage of property in divers locations, which is expressed 
by the phrase blanket insurance. 5 Worps & Purases 535. 

For a good discussion of the problem of apportioning losses between blanket 
and specific insurance, see A. Ehrenzweig Sr. & A. Ehrenzweig Jr., Appor- 
tionment of losses between “blanket” and “specific” insurance. A “Sum in- 
sured” theory, 43 Cox. L. Rev. 825-835 (1943). 
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Many other variations of the problem of apportioning losses be- 
tween blanket and specific insurance have been dealt with by the 
courts. In all of these situations the respective policies contain 
pro rata clauses, but the particular fact situation raises a problem as 
to their application which cannot be solved by looking merely to 
the language of the policy. The courts have not always agreed as 
to what formula to apply, but two general rules seem to guide them. 
First, the clauses should not be so applied as to diminish the pro- 
tection of the insured, and, secondly, this should be accomplished 
with as little violence to the respective pro rata clauses as possible." 


It is by no means intended to exhaust the possibilities, but it 
may be well to mention a few more situations where complications 
arise.!* Relatively simple is one where a loss occurs on one item 
only. The full amount of the blanket policy must contribute with 
the specific towards payment of loss.’ Then, there is the situation 
where several items of property varying in value are covered by 
both blanket and specific insurance. The so-called “gradual reduc- 
tion” rule is usually applied. The full amount of the blanket in- 
surance is protected with the specific insurance on the item of 
greatest value, the remainder is pro rated with the specific on the 
item of next greatest value, and so on down the line.’® Other courts 
in this situation apply the “Vermont” or “Reading” rule which 
converts the blanket to specific and distributes it among the several 
items of property in the proportion which the sum insured by the 
blanket insurance bears to the total value of the items. Thus appor- 
tioned it is pro rated with the specific insurance on each item of 
property.?® 


While there was no problem in the Bergstrom case of appor- 
tioning losses between blanket and specific insurance, these appor- 
tionment rules do show that the pro rata clauses are followed as 
closely as possible, the prime consideration being full indemnity 
of the insured. The Vermont rule probably deviates the farthest 





* Grollimund v. Germania Fire Ins. Co., 82 N.J.L. 618, 83 Atl. 1108 (1912) ; 
Page v. Sun Ins. Office, 74 F. 203 (C.C.A. 8th 1896) ; 45 C.J.S. 1035. 

* An excellent summary of the apportionment rules applied in the various 
fact situations will be found in A.B.A., Section or Ins. Law, INSURANCE 
Poticy ANNoTaTions 270 (1941). 

“ Stephenson v. Agricultural Ins. Co., 116 Wis. 277, 93 N.W. 19 (1903); 
Page Brothers v. Sun Ins. Office, 74 F. 203 (C.C.A. 8th 1896). 

*® Grollimund v. Germania Fire Ins. Co., 82 N.J.L. 618, 83 A. 1108 (1912); 
Republic Ins. Co. v. American Ice Co., 2 S.W. 2d 329 (Tex. Civ. App. 1928) ; 
Pinsky v. Minneapolis Fire and Marine Ins. Co., 233 N.Y.S. 160, 225 38 
Div. 326 (1929) ; Sherman v. Madison Mutual Ins. Co., 39 Wis. 104 (1875). 

Chandler v. Ins. Co. of N. A., 70 Vt. 562, 41 A. 502 (1898) ; Tabor v. 
Continental Ins, Co., 213 Mass. 487, 100 N.E. 636 (1913). 
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from the policy provisions, and some courts have rejected it in favor 
of the gradual reduction rule on the ground that the blanket policy 
is a greater risk and therefore should bear a greater part of the loss 
than the specific.!7 In Grollimund v. Germania Fire Insurance Co. 
the court expressed the principle as follows: 


Now the insured’s right as against the defendant in this case 
must be determined from the contract made between the 
insured and the company, and not by an adjustment of equi- 
ties between insurance companies, requiring the court to re- 
write the contract so sued upon and make a new and differ- 
ent contract.’® 


It is also conceivable that in many instances the Vermont rule 
would fail to achieve full indemnity.’® 


Conclusions 


In the Bergstrom case it would seem that the court in dividing 
liability 50-50 is actually rewriting the apportionment clauses in 
the two policies. Furthermore, reasoning from the analogy of cases 
pro rating blanket and specific insurance, it might be argued that 
a policy with Hartford’s type of clause makes the policy a lesser 
risk than one containing Continental’s type of clause and that, 
therefore, it is wrong to divide liability equally just as it is wrong, 
according to some courts, to convert blanket into specific insur- 
ance. It is at least difficult to see how, “properly construed,” the 
pro rata clauses require a 50-50 division of liability. Allowing 
each insurer to pay in accordance with its pro rata clause and then 
closing the gap by some equitable apportionment would have been 
more consistent with established principles. 


This is a potentially fruitful field for litigation. The reason so 
relatively few cases get to the courts is that agreements exist among 
the more progressive insurers providing that in case of duplicate 
coverage, the insured shall be protected and the loss distributed 
according to some agreed upon formula. There is also a tendncy 





= Grollimund v. Germania Fire Ins. Co., 82 N.J.L. 618, 83 A. 1108 (1912) ; 
y v. Minneapolis Fire and Marine Ins. Co., 233 N.Y.S. 160, 225 App. 
Div. 326 (1929). 

“Italics, the court’s. 82 N.J.L. 618, 83 A. 1108 (1912). Accord: Page v. 
Sun Ins. Office, 74 F. 203 (C.C.A. 8th 1896). 

* By converting the blanket insurance to specific and distributing it to the 
various items of property in proportion to their respective values, it is possible 
that much of the blanket insurance would remain unused. This would occur 
where the more valuable items sustained only a small loss. If, in the same case, 
then, items of lesser value were completely destroyed, it is very likely that the 
insured would not be fully indemnified even though he had sufficient total 
insurance to cover the loss. 
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to negotiate or arbitrate inter-company disputes, litigation being 
only a last resort.”° 


It is evident that more uniformity in pro rata clauses would be 
desirable. As one writer puts it, it is a field in which clever phrasing 
of policy clauses in self defense or retaliation can do grave ultimate 


harm to the industry.” 
; Orrin L. HELsTap 





JUDICIAL NOTICE — GOOD MORAL CHARCTER. In Repou- 
ille v. United States,! the issue involved was the question of whether 
or not a petitioner for citizenship Repouille had evidenced “good 
moral character” for a five year period prior to application, as re- 
quired by the Nationality Act of 1940.* 


It appeared that Repouille had performed euthanasia by chloro- 
forming his thirteen-year old son. The child, as a result of a brain 





we Section or Insurance Law, A.B.A. 170. (September 

* James B. Donovan — Other Insurance Clauses in Casualty Policies Note 

2, supra 176. It is at least arguable that Hartford’s clause was cleverly 
phrased in self-defense and retaliation. Hartford’s condition relating to other 
insurance reads as follows: 
“In the event of a property loss to which both this insurance and other insur- 
ance carried by the Assured apply, herein referred to as joint loss, (a) the 
Company shall be liable only for the proportion of the said joint loss that the 
amount which would have been payable under this policy on account of said 
loss had no other insurance existed, bears to the combined total of the said 
amount and the whole amount of such other valid and collectible insurance; 
or, (b) the Company shall be liable only for the proportion of the said joint 
loss that the amount which would have been payable under this policy on 
account of said joint loss had no other insurance existed, bears to the com- 
bined total of the said amount and the amount which would have been 
payable under all other insurance on account of said loss had there been 
no insurance under this policy; but this clause (b) shall apply only in case 
the policies affording such other insurance contain a similar clause.” 

Clause (a) is unusually restrictive in that it makes the numerator the 
amount payable on account of loss, not the face value of the policy. While 
boiler and explosion policies frequently make the numerator the amount pay- 
able, they correspondingly reduce the denominator by making it the amount 
payable under this policy (had no other insurance existed) plus the amount 
payable under all other policies (had no other insurance existed). Hartford’s 
clause, however, makes the denominator larger by stipulating that it shall 
be loss payable under this policy plus the whole amount of other insurance. 
Clause (b) is made to apply only if other policies contain a like clause and 
is clearly a defensive or retaliatory measure. 

is, of course, does not justify the decision in the Bergstrom case. The 
pro rata clauses are apparently valid regardless of how unfair they may seem 
to other insurers. Furthermore, since the decision allowed Continental to 
escape liability which it assumed under its own apportionment clause, the 
decision cannot be justified even on the ground of equity. 

7165 F. 2d 152 (C.C.A. 2d 1947). 

? Nationauity Act or 1940, Sec. 307 (a) (3), 8 U.S.C. 707 (a) (3). 
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injury, was destined to be an idiot and a physical monstrosity mal- 
formed in all four limbs. His entire life was spent in a small crib. 
For this act the petitioner was indicted for first degree manslaugh- 
ter. The jury brought in a verdict of second degree manslaughter 
but recommended utmost clemency. The judge stayed execution 
of a sentence of not less than five nor more than ten years. 


Before five years had elapsed from the date of this crime, the 
petitioner applied for citizenship. The district court granted the 
petition for naturalization. On appeal this decision was reversed 
and the petition dismissed, the court applying the doctrine stated 
in the prior case of United States v. Francioso.’ In the Francioso 
case, the court had held that to determine whether or not one had 
“good moral character” as required by the Nationality Act, the 
indiivdual court was not to apply those social standards which it, 
itself, might approve. The court was to determine, instead, whether 
the petitioner's conduct had conformed to “the generally accepted 
moral conventions current at the time”* — so far as the court could 
ascertain them. Judge L. Hand stated for the court, 


“ 


. we feel reasonably secure in holding that only a minor- 
ity of virtuous persons would deem the practice euthanasia 
morally justified while it remains in private hands, even when 
the provocation is as overwhelming as it was in this case.” 


This decision was reached without requiring any evidence to be 
submitted on the question of current moral conventions. 


A vigorous dissent delivered by Judge Frank contended that in 
matters of this nature judges need not, and ought not, to resort to 
their “mere unchecked surmises.” Judge Frank argued that, “clois- 
tered as judges are” they have “but vague notions” on matters per- 
taining to contemporary morality. The dissenting judge admitted 
that in seeking to apply a standard of this type courts usually do 
not rely on evidence but utilize the doctrine of “judicial notice.” 
He insisted, however, that because courts are inadequately staffed, 
“Sometimes ‘judicial notice’ actually means judicial ignorance.” 


*164 F. 2d 163 (C.C.A. 2d 1947), where naturalization was granted over 
an objection that the petitioner married his niece and had lived incestuously 
with her during the five years before he filed his petition. The petitioner knew 
when he married his niece in 1925 in Connecticut that the marriage was un- 
lawful in that state, and the magistrate would not have married them had 
they not suppressed their relationship. Since the petitioner had raised a family, 
the marriage had been solemnized by a priest, and that the couple had lived 
harmoniously, the court ruled that the petitioner did have a “good moral 
character.” 

* Italics ours. 
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Was the majority of the court in the Repouille case justified in 
not requiring that both the government and petitioner submit 
information bearing on current thinking with regard to euthanasia, 
in determining contemporary moral conventions of what may a 
court properly take judicial notice? 


Wigmore’ includes within the scope of judicial notice the follow- 
ing: 
(1) Matters which are so notorious that the production of 
evidence would be unnecessary.® 


(2) Matters which the judicial function supposes the judge 
to be acquainted with, in theory at least. 


(3) Sundry matters not included under either of these heads; 
they are subject for the most part to the consideration 
that though they are neither actually notorious nor bound 
to be judicially known, yet they would be capable of such 
instant and unquestionable demonstration, if desired, that 
no party would think of imposing falsity on the tribunal 
in the face of an intelligent adversary. 

In a similar vein the cases demonstrate that the courts will take 
judicial notice where the matter is of sufficient “public notoriety” 
or of such “general knowledge” as to make the submission of evi- 
dence unnecessary. The cases are replete with such expressions. 
The fields within which the courts have taken judicial notice appear 
to be inexhaustible. As outlined by one judge, notice may be taken 
of facts which are “generally known.” “As the common knowledge 
of men ranges far and wide, so the doctrine embraces matters so 
curiously diverse as the rising of the sun; the expectation of human 
life; the late Civil War; the general course of agriculture; the height 
of the human frame; and public fasts and festivals.”" 


At the best of course, such uncertain expressions as “general 
knowledge” and “public notoriety” afford no real test of what a 
court may properly hold to be within the scope of judicial notice. 
It is entirely within the province of a court to hold that any matter 
is one of “general knowledge” and thus justify its taking notice. 
The fields within which judicial notice may be taken are thus 
largely left to the whim of the courts. Indeed, the courts have 
taken judicial notice in fields that can be included only by the 
greatest stretch of the imagination within what one would ordinar- 
ily conceive as a matter of “general knowledge.” The Wisconsin 





*9 Wicmore, EviWENCE, §2571, 3d Ed. (1940). 


* Italics ours. 
* Hunter v. New York O. & W. Ry. Co., 116 N. Y. 615, 23 N.E. 9 (1889). 
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Supreme Court, to cite but one example, has held that it may be 
assumed, as a matter of common knowledge, that inguinal hernia 
is rarely caused by accident but is generally the result of inherited 
or acquired weakness.® 


It is submitted that the case under discussion is a similar example 
of a court expanding the scope of judicial notice to include a matter 
which one would not ordinarily classify as a matter of “general 
knowledge.” As noted above, Wigmore includes in his classification 
of proper fields for judicial notice matters which are “so notorious 
that the production of evidence would be unnecessary.” It would 
seem that if the decision in the Repouille case is to be justified it 
must be brought within this statement inasmuch as the remaining 
two categories are hardy applicable. Certainly the “judicial func- 
tion” does not suppose a judge to be acquainted with the current 
modes of society, nor are such conventions capable of “such in- 
stant and unquestionable demonstration” as to justify judicial 
notice. 


It is clear that the majority in the Repouille case had ample 
precedent for its action. The dissent conceded that other courts 
have resorted to judicial notice in applying standards just as broad 
as public morality. The question nevertheless persists, — should a 
court take notice of current moral conventions? 


As indicated in the dissenting opinion, it is questionable whether 
a judge, in the light of his relative isolation from the community 
about him and his typically inadequate research staff, is qualified to 
gauge public morality without requiring that evidence be submit- 
ted. 





*Meade v. Wisconsin Motor Manufacturing Company, 168 Wis. 250, 169 
N.W. 619 (1918). In this case the Industrial Commission of Wisconsin dis- 
missed plaintiff’s application for compensation for injuries which he claimed he 
received in course of employment. The Commission ruled that “inguinal 
hernias rarely result from accident. They come from inherited or acquired 
weakness and develop gradually. Because of this, it has become necessary for 
the Commission to require definite proof that the hernia was produced by 
accident.” The Commission found that the evidence did not justify a finding 
that a hernia was proximately caused by the alleged accident. The circuit court 
reversed the Commission ruling holding that the undisputed evidence showed 
that the alleged accident was the proximate cause of the hernia. On appeal 
the supreme court held that on the basis of previous proceedings in compensa- 
tion cases the Commission properly assumed from common knowledge that 
inguinal hernia is rarely caused by accident but is generally the result of 
inherited weakness and were thus justified in requiring proof that it was caused 
by accident. Since the evidence submitted before the Commission was such 
that “different minds might reasonably and fairly draw different conclusions” 
the circuit court erred in reversing the Commission for under this state of 
the case the Commission finding was conclusive. 
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In the majority opinion Judge Hand freely admits that “in the 
case at bar the answer is not wholly certain;® for all we know that 
there are great numbers of people of the most unimpeachable 
virtue who think it morally justified to put an end to a life so 
inexorably destined to be a burden to others.” This must be taken 
to mean that the court recognized that it was not entirely quali- 
fied to determine, without the submission of evidence, the current 
convictions of society as a whole on the question of euthanasia. 


That the court recognized it was in no position to take judicial 
notice on matters of public opinion is also evidenced in their state- 
ment, “Left at large as we are, without means of verifying our 
conclusions,’ and without authority to substitute our individual 
beliefs, the outcome must need to be tentative; and not much is 
gained by discussion.” 


Despite its admission that it was improperly equipped, the court 
did interpret public opinion stating, “we feel reasonably" secure 
in holding that only a minority of virtuous persons would deem the 


practice morally justified . a 


Since the court admittedly is ill-equipped in such matters, it is 
impossible to argue that current public opinion, particularly with 
reference to standards of morality, is a fact so notorious as to 
dispense with evidence. 


It would seem that in a case of this sort where the determination 
is one of public opinion a court would better follow the course 
outlined in the dissent by Judge Frank. It was his position that 
where it is necessary to determine contemporary public morality, 
the court should require the parties to bring to its attention reliable 
information on the subject which it may supplement in any appro- 
priate way. Thus the court “can avoid sheer guessing,” which 
alone is now available to it and “can reach something like an 


informed judgment.” ; 
Joun F. Perirr 





* Italics ours. 
* Italics ours. 
" Italics ours. 

















387 





March] NOTES 


PLEADING — EQUITABLE DEFENSE IN EJECTMENT 
ACTION. Since the fusion of law and equity, the courts have 
often been confronted with the problems of pleading equitable 
defenses in an action at law, and the trial of the issues thus raised. 


In the recent Wisconsin case of Smith v. Vogt,’ the question 
arose as to whether the defendant in an action of ejectment could 
overcome the plaintiffs record title without reforming a mistake 
in defendant’s deed to make it include the land in question. 


The parties owned adjoining lots; the title of both was derived 
from a common grantor. The title to a strip in the center of these 
two lots was disputed, and the plaintiffs had record title to this 
strip. The defendants in their answer, after stating their defense, 
asked only that judgment be entered dismissing the complaint. 
At the opening of the trial, the defendants contended that they 
had purchased the strip from the common grantor, but that due 
to a mistake in the drawing of the deed, the strip in question was 
not included. The case was tried by the court and there was a 
judgment for the plaintiffs. 


The supreme court on appeal considered the question whether 
a reformation was necessary before defendant could defeat the 
action, although this was not raised in the trial court. 


In holding that a reformation was necessary, the court said: 

. . if we assume that the defendants established facts en- 
titling them to a reformation of the deed by which they took 
title, that does not defeat the plaintiffs title. . . . If they 
suppose themselves entitled to relief upon those grounds, they 
must plead the facts by way of counterclaim and demand the 
judgment to which they suppose themselves entitled. 


This holding was based on Section 263.14(2) of the statutes, 
providing that: 





Each counterclaim shall be pleaded as such and be so de- 
nominated, and the answer shall contain a demand for the 
judgment to which the plaintiff supposes himself entitled by 
reason of the counterclaim therein. 

On motion for rehearing, the court refused to reverse on the 
ground that “in spite of the defective pleading, the case seems 
to have been fully tried.” 


Two interesting problems thereby arise: 


1. If the plaintiff in this case had demanded a jury trial, should 
the equitable issues have been tried separately? 





*251 Wis. 619, 30 N.W. 2d 617 (1947). 
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2. How should a party plead an equitable defense? 


Jury Trial and Equitable Issues of Fact 

At common law, when a party wished to defeat an action at law 
by use of matter cognizable only in equity, he was required to 
bring a separate, affirmative bill in equity to enjoin the prosecu- 
tion of the action at law.? The court of equity tried all the issues 
of fact, and either granted or denied the relief asked for. If the 
relief were granted, the action at law would be enjoined; if not, 
the action at law went to trial. Historically, then, a party had to 
plead for affirmative relief and all the issues were disposed of by 
the court. 

With the adoption of the code procedure in Wisconsin, the dis- 
tinctions between proceedings in an action at law and suits in equity 
were abolished.* Actions were of two kinds, (1) civil and (2) 
criminal.t The defendant was allowed to set forth by answer as 
many defenses and counterclaims as he had, whether they were 
such as had been heretofore denominated legal or equitable. 


Under these statutes it was held that when matter which former- 
ly would have been brought in a separate suit in equity was in- 
terposed to an action at law, the equitable issues of fact were for 
the court and the legal issues were for the jury. 


This, however, still leaves open the question as to how to deter- 
mine which issues are “legal” and which “equitable.” On this, it 
has been held that the right to trial by jury had reference to the 
status of the law as it existed at the time of the adoption of the 
constitution and means that the right should continue as it was at 
that time.* It does not preserve the right where, in a given fact 
situation, the issue was tried entirely to the court of equity before 
the adoption of the constitution.’ In fact, the cases have stated 





* Parkison v. Bracken, 1 Pin. 174 (Wis. 1842). 

* Wis. Stat. (1947) §260.08 provides: “The distinction- between actions at 
law and suits in equity, and the forms of all such actions and suits, have been 
abolished and there is but one form of action for the enforcement or protec- 
tion of private rights and the redress or prevention of private wrongs, which 
is denominated a civil action .. .” 

“Wis. Star. (1947) §260.05 provides: “Actions are of two kinds, civil and 
criminal. A criminal action is prosecuted by the state against a person charged 
with a public offense, for the punishment thereof. Every other is a civil 
action.” 

*Gunn v. Madigan, 28 Wis. 166 (1871); Cornelius v. Kessel, 58 Wis. 237, 
16 N.W. 550 (1883) ; Carrol v. Bohan, 43 Wis. 218 (1877) ; DuPont v. Davis, 
35 Wis. 631 (1874). 

* Gaston v. Babcock, 6 Wis. 503 (1857) ; Campbell v. Sutliff, 193 Wis. 370, 
375, 214 N.W. 374 (1927). 

" Stillwell v. Kellogg, 14 Wis. 461 (1861). 
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that the vesting of the judicial power in the courts by the consti- 
tution also vests the equitable jurisdiction in the courts as it was 
established in the jurisprudence of this country at the time of the 
adoption of the constitution and that the legislature cannot divest 
the courts of their jurisdiction and confer it upon juries.® 


From these decisions, it would seem that, in cases involving a 
doubt as to whether a defense is legal or equitable, reference 
should be had to the state of the law as it existed when the consti- 
tution was adopted. 


Even though it was formerly indicated that the order of trial 
of the issues was largely at the judge’s discretion,® Section 270.08 
of the statutes now provides that when issues arise triable to the 
courts and other issues triable to the jury, the judge has discretion 
as to how the issues shall be tried. Under this statute, the court 
held proper the procedure of determining the issue in the action 
at law first with a jury and then determining the equitable issue.'° 


The problem of the mode of trial in federal jurisdictions evolved 
much as it did in Wisconsin. In the absence of statute, a party had 
to initiate a direct proceeding in equity if he wanted to defeat 
an action at law by use of the rules of equity.11 However, by 
statute and under the Federal Rules of Civil Procedure matters 
formerly equitable could be interposed to actions at law.!2 The 
United States Supreme Court decided that the equitable issue was 
for the court and the legal issue for the jury.’* ~ 


The federal courts have split on the question of what the test 
should be to determine whether the issues are “legal” or “equitable.” 
Some district courts have treated the right to jury trial as a ques- 
tion of substantive law and so, under the doctrine of Erie Railroad 
Co. v. Tompkins,'* must be governed by the rule prevailing in the 
state in which the federal court sits.15 Others regard the question 
as a federal one.1® 





* Callahan v. Judd, 23 Wis. 343 (1868). 

* Cases cited in note 5 supra. 
we v. Prudential Ins. Co. of America, 235 Wis. 503, 292 N.W. 447 

* Hartshorn v. Day, 19 How. 211 (1856). 

"Equity Rue 22, 38 Star. 956 (1915), 28 U.S.C. §397 (1941). 
asa? Oil Co. v. Condon Nat. Bank, 260 U.S. 235, 43 Sup. Ct. 118 

* 304 U.S. 64, 58 Sup. Ct. 817 (1937). 

* Ross v. Service Lines, Inc., 31 F. Supp. 871 (E. D. Ill. 1940); Beagle v. 
Northern Pac. Ry. Co., 32 F. Supp. 17 (W. D. Wash. 1940). 

“Hollingsworth v. General Petroleum Corp., 26 F. Supp. 917 (D. Ore. 
1939) ; Deedrich v. American News Co., 128 F. 2nd 144 (C.C.A. 10th 1942). 
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The better view would seem to be that it is a federal question; 
otherwise the right to trial by jury guaranteed by the federal Con- 
stitution could conceivably be whittled away by the states.17 


Other Code States 

In the majority of code states, legal and equitable issues of fact 
are separated for trial, the former for the jury, the latter for the 
court.!8 The test used is generally the historical one, based on the 
state of the law when the state constitution was adopted. 


A minority of states have held that the whole action goes to the 
jury. New York and Missouri hold that the issues may be separated 
for trial only when the equitable defense is pleaded as a counter- 
claim.!® This seems undesirable in that the mere form of the plead- 
ing determines the important question of jury trial. 


Pleading Equitable Defense in Law Action 


Early cases in Wisconsin held that under the code, matters form- 
erly necessitating an affirmative suit in equity in order to defeat 
plaintiff's action at law could be set up as a defense in the answer. 
For example, it was held that, in an action of ejectment, defendant 
could set up facts entitling him to specific performance to a land 
contract by way of answer.”° Cole, J., referred to this decision in 
a later case, and said that he thought that it was authority for the 
proposition that a mistake in description in a deed constituted an 
equitable defense and could be pleaded in answer to an action of 
ejectment.*? 


Still later, the court allowed a defendant, under a general denial, 
to prove a parol partition of the land in question and thereby 
defeat plaintiffs action of ejectment.?? In allowing the defendant 
to prove facts constituting an equitable defense not even pleaded 
in the answer, the court swung to extreme liberality in the plead- 
ing of equitable defenses. 

However, the pendulum soon swung the other way. In Lombard 
v. Cowham,** plaintiff brought an action of ejectment. Under a 
general denial, the defendant set up fraud as a defense. There was 





* Holtzoff, Equitable and Legal Rights and Remedies Under the New Fed- 
eral Procedure, 31 Cau. L. Rev. 140 (1943). 
* Crank, Cope Pieapine 103 (2d ed. 1947). 
* Id. at 104. 
* Fisher v. Moolich, 13 Wis. 321 (1860). 
* Prentiss v. Brewer, 17 Wis. 635 (1864). 
* Buzzell v. Gallagher, 28 Wis. 678 (1871). 
* 34 Wis. 486 (1874). 
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a judgment for defendant but the supreme court reversed, holding 
that an equitable defense, to be available in an action of ejectment 
must be pleaded as a counterclaim. This holding was based on a 
statute** providing that, in ejectment, a defendant in his answer 
could set up any matter as a defense which heretofore formed an 
equitable defense, in which case the answer should contain a 
demand for such judgment as he claims. 


The court justified its holding by referring to Dewey v. Hoag,” 
a New York case, where it was said that an equitable defense to an 
action of ejectment must contain all the elements of a bill for spe- 
cific performance, otherwise the effect might be to keep the legal 
title and possession forever separate. This holding has apparently 
been since followed.2® In Weld v. Johnson Mfg. Co.,?" the court 
explained this doctrine by saying: 

A court of equity should not be called upon to intervene in 

an action at law without being asked for some equitable relief, 

or to perform such fruitless labor to merely defeat the action 

at law and leave the title in abeyance. 

In a closely related field, the reformation of contracts, the Wis- 
consin court has come to similar conclusions. 


In the case of Gunn v. Madigan,”® the court decided that the 
defense of mistake, pleaded by way of answer, could be used to 
defeat plaintiffs action on a guaranty. The court, however, laid 
down the prevailing rule in Stowell v. Eldred.*® The defendant 
had pleaded the facts by way of answer and the judgment for 
defendant was substantially a judgment in equity for specific per- 
formance. The Wisconsin court reversed, holding that the equit- 
able defense should have been pleaded as a counterclaim, and that 
no answer would be held to constitute a counterclaim unless it was 
so denominated and the appropriate relief prayed for. 


The court declared an exception to this rule in Selleck v. Gris- 
wold,® when they said that if defendant’s answer was sufficient 
to constitute a counterclaim but was not pleaded as such, and 
plaintiff had treated it as a counterclaim, by replying to it, then 
plaintiff could not object to the pleading on appeal. 





“Wis. Rev. Start. 1858, c. 141, §7. 

* 15 Barb. 365 (N.Y. 1853). 

*Du Pont v. Davis, 35 Wis. 631 (1874); Lawe v. Hyde, 39 Wis. 345 
(1876) ; Dobbs v. Kellogg, 53 Wis. 448, 10 N.W. 623 (1881). 

"86 Wis. 549 (1893). 

* 28 Wis. 166 (1871). 

*39 Wis. 616 (1876). 

*49 Wis. 39, 5 N.W. 213 (1880). 
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Further inroad was made on the doctrine that reformation was 
necessary in Tardner v. Williams.*! There, the evidence showed 
that plaintiffs were entitled to reformation of mortgages, but the 
judgment contained no provision specifically decreeing reforma- 
tion, but treated them as reformed. The court said that this 
amounts substantially to a judgment of reformation. 


In Chicago and N. W. R.R. Co. v. McKeigne,** the court attempt- 
ed to lay down a rule covering the pleading of equitable defenses. 
They said that: 


Facts which if true simply defeat the plaintiffs action may 

be set up as a defense alone. Facts which call for affirmative 

relief such as reformation of a contract must be set by counter- 
claim. 

The court pointed out that there was an exception to this rule 
in that an equitable defense in ejectment must always be pleaded 
as a counterclaim for the reason that an equitable defense concedes 
the legal title to be in the plaintiff. 


Some authorities on pleading have reached a different conclu- 
sion from that of the Wisconsin court.** 


Clark argues that because an equitable defense is a matter which 
formerly was the subject only of an affirmative suit in equity, it 
can be argued from the historical view that it should always be 
pleaded as a counterclaim. Analytically, however, affirmative relief 
would hardly ever be necessary. The whole purpose of the suit, 
formerly, was defensive. There are few cases where, viewed by 
this test, affirmative relief would be necessary. Under modern codes, 
a judgment as to land itself is sufficient to clear title and no actual 
rewriting of the instrument is had. The judgment of the court 
that the instrument be reformed is only a group of words having 
a purely historical meaning. Cases where affirmative relief such 
as cancellation seems really necessary are limited, perhaps, to 
situations where a demand negotiable instrument is outstanding.™ 


Conclusion 


On the basis of Clark’s analysis, there is no reason for the rule 
requiring equitable defenses in ejectment to be pleaded as a coun- 





"98 Wis. 514, 74 N.W. 346 (1898). 

"126 Wis. 574, 105 N.W. 1030 (1906). 

* CiarK, Cope Pieapinc 624 (2d ed. 1947); 1 Pomeroy, Equity Juris- 
PRUDENCE §357 n. 13 (5th ed. 1941). 
* CLARK, of. cit. supra note 29, §98 n.158. 
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terclaim. The decision of the court in Smith v. Vogt appears to 
be based on outmoded reasoning of prior cases which in turn are 
based on the formal distinctions between law and equity. This 
reasoning is fallacious in that it assumes that an equitable defense 
in ejectment necessarily requires affirmative relief and therefore 
must be pleaded as a counterclaim. But as we have seen from the 
early Wisconsin cases above, such an equitable defense can be and 
was used for the sole purpose of defeating plaintiff's cause of action. 


The defendant should be allowed to choose the form in which 
he phrases his defense. If he wishes the additional protection of a 
decree of reformation to clarify his deed, he should be allowed 
to plead by way of counterclaim. If he wishes only to defeat plain- 
tiffs cause of action and plead by way of answer, there is no good 
reason why he should not be permitted to do so. 


The rule adopted in Smith v. Vogt is rigid and arbitrary and is 
not in accord with modern views of code pleading. 
Rosert E. Warp 





RIGHTS AND DUTIES OF FINDERS OF LOST GOODS — AP- 
PLICATION OF SECTIONS 170.07-170.11 OF THE STATUTES. 
Finders of lost property in Wisconsin are governeded in respect to 
their rights and duties by Section 170.07-170-11 of the Wisconsin 
Statutes.' These sections provide that if the finder complies with 





*Wis. Stat. (1947) §170.07. Lost chattels, notice. If any person shall find 
any money or goods of the value of three dollars or more and if the true owner 
thereof be unknown, such person shall, within five days after finding such 
money or goods, give notice thereof in writing to the town clerk of the town 
in which such property was found and shall also, within said five days, cause 
a notice thereof to be posted up in two public places in the same town. 

170.08. Notice and appraisal. Every finder of lost goods of the value of 
$10 or more shall, in addition to the requirements of the preceding section, 
within 15 days after finding the same, cause notice thereof to be published in 
a newspaper printed in the county, if there be one published therein; if there 
be none, then such notices shall be posted up in 3 of the most public places 
in the county; and if no person shall appear to claim the same who may be 
entitled thereto he shall, within 2 months after finding such goods and before 
using the same to their injury, procure an appraisal thereof by a justice of 
the peace or the town chairman of his town, which appraisal shall be certi- 
fied te by such justice or chairman and filed in the town clerk’s office of such 
town. 

170.09. Restitution. If the owner of such lost money or goods shall 
appear within one year after notice given to the town clerk as aforesaid and 
shall make out his right thereto he shall have restitution of the same or the 
value thereof, upon his paying all the costs and charges thereon, including 
a reasonable compensation to the finder for his trouble. 

170.10. Payment to town. If no owner shall appear within one year 
then the finder of such lost money or goods shall pay one-half of the value 
thereof, after deducting all legal charges, to the treasurer of the town; and 
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the requirements of notice, advertisement, and appraisal, and if 
the true owner fails to appear within a year, the finder is entitled 
to retain one-half of the value of the lost goods, while the town in 
which the goods are found receives the other half. If he fails to 
comply with the statutes, the finder is liable to the town for one-half 
the value, and to the one who complains of his neglect for the other 
half; and also apparently to the true owner, if he appears, for the 
entire amount. These provisions of the statutes were involved in 
the recent case of Zech v. Accola.? 


Mrs. Zech was employed by the “Carpet Rag Committee” of a 
church to weave rugs out of carpet rags. While examining one of 
the balls of rags, Mrs. Zech discovered $2,100 hidden in its center. 
She turned the money over to the committee and advertised her 
find in two newspapers in the county. When the true owner failed 
to appear, Mrs. Zech brought an action to recover the money from 
the Committee. The defendants counter-claimed for one-half the 
amount on the ground that the plaintiff had failed to comply with 
the statute relating to lost goods. On appeal from an order sus- 
taining plaintiffs demurrer, our Supreme Court held for the 
plaintiff. It stated that the money found was treasure trove and 
construed the above statutes not to apply. In a concurring opinion 
Justice Fairchild interpreted the statutes to include treasure trove 
but to mean that finders need only exercise reasonable attempts 
to discover the true owner. 


Law Generally 


At common law lost property found is classified as either treasure 
trove, lost goods, mislaid goods, or concealed goods, and different 





in case such finder shall neglect to pay the same on demand, after the ex- 
piration of the time aforesaid, the same may be sued for and recovered by 
such town. 

170.11. Penalty for neglect. If any finder of lost money or goods of the 
value of three dollars or upward shall neglect to give notice of the sum and 
otherwise to comply with the provisions of this chapter. he shall be liable for 
the full value of such money or goods, one-half to the use of the town and 
the other half to the person who shall sue for the same, and shall also be 
responsible to the owner for such lost money or goods. 

The following states have statutes similar to the above: Connecticut (Conn. 
Gen. Stat., §5145 [1930]) ; Illinois (Inx. Rev. Star., c. 50, §§27-28 [1943]), 
Iowa (Iowa Conk, c. 515, §§12199-12216 [1931]) ; Maine (Me. Rev. Srat., 
c. 165, §§10-19 [1944]}; Michigan (Micux. Comp. Laws $59000-9015 
[1929]) ; Missouri (Mo. Rev. Strar., c. 132, wey [193 })5 Mon- 
tana (Mont. Rev. Cope §§7685-7700 [1942]) ; New Hampshire (N. Hamp. 
Rev. Laws, c. 270 [1942]) ; North Dakota (N. Dax. Comp. Laws §2669 
[1913}) ; Oregon (Ore. Cope §§63-1001 to 63-1005 [1930]) ; Vermont (Vr. 
Pus. a c. 325 [1933]); Washington (WasH. Rev. Stat, §§8430-8434 
[1931}). 

7253 Wis. 80, 33 ‘N.W. 2d 232 (1948). 























rights are given to the respective finders. According to Chitty,’ 
“Treasure trove is where any gold or silver in coin, plate or 
bullion is found concealed in a house, or in the earth, or other 
private place, the owner thereof being unknown, in which case 
the treasure belongs to the king or his grantee.” The courts define 
lost goods as chattels with which the owner has casually and 
involuntarily parted possession.® The finder of such property is 
said to have title to it as against the whole world except the true 
owner.® Mislaid goods are those articles which are intentionally 
placed down and forgotten. The owner of the locus in quo is given 
the right to possession of them in preference to the finder, under 
the theory that by voluntarily placing the goods the owner intends 
to make the proprietor of the place a bailee.? Where the owner 
intentionally hides chattels, other than those classified as treasure 
trove, for the purpose of safe-keeping, such chattels are designated 
as concealed goods. The finder® is deemed to have the right to 
possession as against the owner of the place where the goods are 
found. 


Thus, according to the common law the manner in which the 
owner parts with his property determines who ultimately becomes 
entitled to its possession if the owner does not claim it. 


In most instances the courts in this country have concluded that 
treasure trove should be made subject to the rules applying to lost 
goods generally.® Perhaps a desire to reward the initiative of the 
finder has led the bench to subscribe to this view.1° On the other 
hand, in cases involving statutes like Wisconsin’s which impose 





*Cuitty, Prerocatives Or THE Crown, 152. 

*For an excellent dissertation on the history of this doctrine see Emden, The 
Law of Treasure Trove, 42 L. Q. Rev. 368 (1926). Treasure trove received 
its greatest impetus from the English courts. Attorney General v. Trustees of 
British Museum, L.R. 2 Ch. 598 (1903). Attorney General v. Moore, 1 Ch. 
676 (1893). In the United States the definition has been expanded to in- 
502 Feet) money. Huthmacher v. Harris’s Adm., 38 Pa. 491, 80 Am. Dec. 

‘Livermore v. White, 74 Me. 452, 43 Am. Rep. 600 (1883); Grooves v. 
Tippins, 51 Ga. App. 47, 179 S.E. 634 (1935). 

Armory v. Delamirie, 1 Strange 505, 93 K.B. 664 (1772). 

"McAvoy v. Medina, 11 Allen 548, 87 Am. Dec. 733 (1866) ; Kincaid v. 
Eaton, 98 Mass. 139, 93 Am. Dec. 142 (1867). 

“Brown, Persona Property §14. 

*36 C.J.S. 772. Weeks v. Hackett, 104 Me. 264, 71 Atl. 858, 19 L.R.A. 
(N.S.) 1201 (1908); Vickery v. Hardin, 77 Ind. App. 558, 133 N.E. 922 
(1922) ; Danielson v. Roberts, 44 Ore. 108, 74 Pac. 913, 102 Am. St. Rep. 627, 
65 L.R.A. 526 (1904). 

* Weeks v. Hackett, 104 Me. 264, 71 Atl. 858, 19 L.R.A. (N.S.) 1201 
(1908). (“The reason of the rule giving the finder of lost property the right 
to retain it against all persons except the true owner applies with equal force 
and reason to money found hidden or secreted in the earth as to property found 
on the surface.”) 
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special duties on the finder, the courts continue to distinguish 
treasure trove as a unique species of lost goods to which such 
statutes do not apply.1! These decisions making a distinction 
between treasure trove and lost goods have been based on equitable 
considerations. In Sovern v. Yoran'? the court feared that if the 
distinction were not made and the case brought within the statutes," 
title might vest in the finder and destroy all of the rights of the 
original owner, since the latter did not appear until more than a 
year after the finder had registered his discovery. In the principal 
case Mrs. Zech’s honest attempts to discover the true owner prob- 
ably influenced the court’s judgment. 


Analysis 


Notwithstanding the justice of the results reached in these deci- 
sions, it is questionable whether the courts correctly construed the 
statutes involved. Although it is the general rule* that words, such 
as “lost property,” which have acquired a technical legal meaning 
are to be given such meaning in the interpretation of a statute, 
where such construction is contrary to the apparent intent of the 
legislature, it does not prevail.1*> The apparent intention of the 
Wisconsin legislature in 18491* was to prescribe a procedure which 
would facilitate the return to the true owners of any lost goods, 
regardless of their technical classification. There is no manifest 
reason why the legislature would desire to confine the application 
of the statutes to just a segment of all lost property. On the other 
hand, Justice Fairchild’s view, that the legislature intended that 
“reasonable” efforts would satisfy the finder’s duties, is equally 
unacceptable in the light of the detailed procedure outlined.” 





™ Sovern v. Yoran, 16 Ore. 269, 20 Pac. 100, 8 Am. St. Rep. 293 (1888); 
Zornes v. Bowen, 223 Iowa 1141, 274 N.W. 877 (1937). In the former the 
owner of the money appeared more than a year after the finder had com- 
plied with all the statutory requirements. The court concluded that the 
title remained in the plaintiff owner. In the latter the finder sued to recover 
the goods from the owner of the locus in quo. The distinction made between 
treasure trove and lost goods was mere dictum, since, in either case, the 
finder had a superior right to possession, having complied with the statutory 
requirements. 

* 16 Ore. 269, 20 Pac. 100, 8 Am. St. Rep. 293 (1888). 

* Ore. Cope §563- 1001 to 63-1005 (1930). 

* Roberts v. Barnes, 27 Wis. 422 (1871); Fort v. City of Brinkley, 87 Ark. 
400, 112 S.W. 1084 (1908). 

*®’State ex rel. Williams v. Purl, 228 Mo. 1, 128 S.W. 196 (1910). 

* Wis. Rev. Srart., c. 36, §10 (18 49). 

This construction is especially doubtful in light of the general rule that, 
where by statute special authority is given to particular persons affecting the 
property of individuals, it must be strictly construed. Chaffee v, Harrington 
60 Vt. 718 (1888). 
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Moreover, this type of judicial legislation has begotten several 
inconsistencies in the law, the dual treatment of treasure trove being 
the most obvious. In some cases the courts are attempting to hide 
the doctrine in the shadows of lost goods, while in others, where 
lost property statutes are invoked, they are giving it full effect. 
Secondly, mislaid and concealed goods will now also warrant ex- 
clusion from the scope of those statutes, otherwise another incon- 
sistency will arise.1* In addition, in preserving the treasure trove 
doctrine the courts should logically accept all of its essential 
elements, one of which is the superior right of the sovereign to 
the money over any person who discovers it.® In the present 
case, had the state claimed the money from Mrs. Zech, the Wis- 
consin court to be consistent would have had to recognize the 
claim. 

Another unfortunate result of the Zech-type decision is the plac- 
ing of the burden of determining the technical category of the lost 
goods found upon the finder. There are many cases in which it 
is difficult to determine whether the chattel has been technically 
lost, mislaid, concealed, or is treasure trove.?® Should the 
finder not distinguish correctly, he would subject himself to the 
possibility of twice paying the value of the goods.*! 





Solution 


The controversy in Zech v. Accola would never have arisen except 
for the existence of Sections 170.07-170.11 of the Statutes. This 
case points to the need for legislative action to change the law 
governing the rights and duties of finders. Such a move could have 
the following advantages: 


1. It could remove the necessity, evidently felt by the court in 
the instant case, for “reading out” of the statutes applications which 
appear to work patent inequities. 


2. It could give the owner better opportunity to recover his lost 
property, since it is believed that in the face of the present burden- 
some requirements the average finder prefers to remain passive. 

8. It could eliminate the objectionable feature of the present law 
which postpones for a year any right to the property which the 





*In Hoagland v. Amusement Co., 170 Mo. 335, 70 S.W. 878 (1902) the 
court distinguished mislaid from lost goods for the purposes of Mo. Rev. Stat. 
c. 132, §§15317-15327, which outlined the duties of finders. 

*7 Hatssury’s Laws Or ENGLAND 212. 
* Brown, Personat Property §14. 
"Wis. Srat. (1947) §170.11. 
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finder may gain. In most instances the owner will claim the prop- 
erty shortly after its discovery is advertised, if at all. 


4. It could deprive the local government of its entitlement to 
one-half of the proceeds of the find; there seems to be no justifi- 
cation for the town’s sharing in the finder’s good fortune. 


5. It could rectify the blind spot in the present Section 170.10, 
which leaves open the possibility of a contest for title to the lost 
goods, should the finder comply with the requirements and the 
true owner appear more than a year after the discovery. 


What form should the amendments take to accomplish these 
changes? It is believed that the answer can be found in Justice 
Fairchild’s concurring opinion. While the present statutes may not 
permit the liberal construction there given them, a revision requiring 
the finder to use “reasonable means under the circumstances” 
would supply the needed element of flexibility. Such a pragmatic 
approach to the problem of Zech v. Accola and similar cases would 
forestall inequitable results without involving the court in the pit- 
falls of “stretching” the intent of the legislature. 


GERALD J. KAHN 





TORTS —INTRA-FAMILY TORT ACTIONS IN WISCONSIN. 
It would seem illogical to say that a wife could sue her husband in 
tort but a husband could not use his wife, yet such was the status 
of the law in Wisconsin when the 1947 legislature convened. By 
virtue of a statute? enacted by this legislature a husband may now 
maintain an action against his wife to recover damages for personal 
injuries. 

If we concede that it is sound policy to permit the husband and 
wife to maintain actions in tort against each other, is it not illogical 
to say that a parent may not sue its unemancipated child in tort, 
and that an unemancipated child may not sue its parent in tort? 
Yet such is the present law in Wisconsin.® 





*Fehr v. General Acc. F. & L. Assur. Corp., 246 Wis. 228, 16 N.W. 2d 787 
(1944). 

*Wis. Strat. (1947) §246.075: “A husband shall have and may main- 
tain an action against his wife for the recovery of damages for injuries sus- 
tained to his person caused by her wrongful act, neglect or default.” 

* Fidelity Savings Bank v. Aulek, 252 Wis. 602, 32 N.W. 2d 613 (1948); 
Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 
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And if on the other hand we feel it is sound policy to hold that a 
parent may not maintain a tort action against its unemancipated 
child, and vice versa, it would seem to follow logically that an un- 
emancipated child should not be able to maintain a tort action 
against his unemancipated brother. Yet the law in Wisconsin 
permits such an action to be maintained.‘ 


Perhaps a brief summary of the development of the law in Wis- 
consin with respect to husband-wife and parent-child tort actions 
might help to explain how these apparent inconsistencies came 
about. 


Husband-Wife 


At common law no right of action existed in favor of either 
spouse for damages for torts committed by one against the other.5 
The primary reason advanced for this non-liability was the exist- 
ence of the legal fiction that the husband and wife were but one 
person. In the middle of the 19th century, the first of the married 
women’s acts was enacted in Wisconsin.* Year after year the rights 
of married women were enlarged, and in 1881 the legislature added 
an amendment? which 47 years later turned out to be the crucial 
piece of legislation that changed the common law rule of nonliabil- 
ity of the husband to the wife for torts committed by him. 


In 1926 in the case of Waite v. Pierce,’ the court construed Chap- 
ter 246, the chapter on rights of married women, as an abrogation 
of the legal fiction of unity and that sections 246.079 and 6.015'° 
specifically gave the wife the right to sue her husband in tort. 
Waite v. Pierce has been the law in Wisconsin ever since." 


But there still remained the question whether a husband now 
had a right to maintain a tort action against his wife. This was 
answered in the negative in Fehr v. General Acc. F. and L. Assur. 





*Munsert v. Farmers Mutual Automobile Insurance Co., 229 Wis. 581, 281 
N.W. 671 (1939) ; cf. Beilke v. Knaack, 207 Wis. 490, 242 N.W. 176 (1932). 

* Thompson v. Thompson, 218 U.S. 611 (1910) ; Waite v. Pierce, 191 Wis. 
202, 209 N.W. 475 (1926). 

* Wis. Laws 1850, . 44 §1, §2. 


* Wis. Laws 1881, c. 99. 
* 191 Wis. 202, 269° N.W. 475 (1926). 
* §246. 07 provides: “.,. And any married woman may bring and maintain 


an action in her own name for any injury to her person or character the 
same as if she were sole.” 

66.015 (1) provides: “Women shall have the same rights and privileges 
under the law as men in the exercise of suffrage, freedom of contract, choice 
of residence for voting purposes, jury service, holding office, holding and con- 
veying property, care and custody of children, and in all other respects . 

* See Lasecki v. Kabara, 235 Wis. 645, 294 N.W. 33 (1940). 
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Corp. The reason given was that Chapter 246 enlarged the rights 
and privileges of married women only and did not affect husbands’ 
rights at all. The husband at common law did have all the rights 
and priviieges that were later given to the wife by virtue of Chap- 
ter 246, with the exception of the right to maintain action against 
his wife because of the legal fiction of unity. It would seem that 
the court could have reasoned that with the abrogation of this 
legal fiction by construction of Chapter 246, with it went the 
reason for the rule of nonliability between spouses, and thus the 
husband now could maintain a tort action against his spouse. But 
the court took as its major premise the fact that Section 246.07 said 
nothing about a husband’s rights; so logically it followed that the 
husband did not have a right to sue his wife in tort. 


Such was the status of the law until the legislature in 1947 gave 
the husband the right to sue his wife for personal injuries. 


Parent-Child 


Apparently there was no early common law rule against a parent 
maintaining a tort action against its unemancipated child, or vice 
versa.'* Not until 1891 did an American court become confronted 
with the problem, and that court promptly held that an unemanci- 
pated child could not maintain an action in tort against its parent. 
Since that decision was handed down, that rule and its converse 
have been universally applied by the American courts, including 
Wisconsin.'® The policy behind the rule was that to allow such 
suits would introduce discord into the family relationship," and it 
would also be inconsistent with the status of the parent as natural 
guardian and the child’s dependence upon him as such.'® 


Wick v. Wick'® squarely held that an unemancipated child could 





*246 Wis. 228, 16 N.W. 2d 787 (1944). The case that led up to the 
Fehr case was Singer v. Singer, 245 Wis. 191, 14 N.W. 2d 43 (1944), in 
which the court by way of dictum indicated that the husband’s rights in the 
matter of personal tort actions between spouses were inferior to those of the 
wife by virtue of the language of 246.07 which says nothing about the right of a 
husband to maintain a personal tort action against his wife. Also see Note, 
1945 Wis. L. Rev. 463 for a comment on the Fehr case. 

* See note 2, supra. 

* Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 

* Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891). 

* Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927); 31 A.L.R. 1157; 71 
A.L.R. 1071; 122 A.L.R. 1352. 

" Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 

® Schneider v. Schneider, 160 Md. 18, 152 Atl. 498 (1930). For several 
minor reasons advanced in support of the doctrine see Note, 1938 Wis. L. Rev. 


® 192 Wis. 260, 263, 212 N.W. 787 (1927). 
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not sue its parent. It was not said that a parent could not sue its 
child, but such was the implied holding of the case.” The Wis- 
consin courts have refused to extend the doctrine to the case of 
an unemancipated child suing its unemancipated brother.** Yet 
it woud seem that in order to promote harmonious family relations, 
the doctrine should be so extended. 


The doctrine of the Wick case is not inflexible, however. It is 
not applicable to an action under the wrongful death statutes,” for 
the cause of action arises by virtue of the statute.?° If the decedent 
would have had a cause of action, had he lived, against the wrong- 
doer, then under the statute the specified beneficiaries have a cause 
of action against him regardless of what the relationship between 
them might be. 


The court did not arrive at this conclusion by virtue of any 
express provision in the death-by-wrongful-act statute. The court 
seemed to reason as follows: A suit by a wife against her husband 
would tend to promote family discord, and notwithstanding this 
tendency, the court in Waite v. Pierce had construed the married- 
women’s acts to have given the wife the right to sue, even though 
the statutes did not so expressly provide. The reasons that such a 
suit would tend to create family discord apply as strongly in the 
case of an action between parent and child. Thus if the death-by- 
wrongful-act statute can be construed to give the parent the right 
to sue its child, such construction will be given to it, notwithstand- 
ing the fact that to permit such suits would tend to disrupt the 
family relationship. In other words, the court seems to feel that the 
reason behind the rule is not applicable in most cases today because 
insurance companies are very often the real defendant. And if it 
is possible to construe some statute so as to hold that the Wick 
doctrine is not applicable, it will so do. 


The rule of the Wick case defeats a defendant’s right to contribu- 
tion where the plaintiff is a child and the impleaded defendant is 
the child’s father.24 But where the child brings the action against 





* Fidelity Savings Bank v. Aulek, 252 Wis. 602, 32 N.W. 2d 613 (1948). 

* Munsert v. Farmers Mutual Automobile Insurance Co., 229 Wis. 581, 281 
(1982) (1939) ; accord, Beilke v. Knaack, 207 Wis. 490, 242 N.W. 176 

*™ Wis. Stat. (1947) §§331.03 and 331.04. 

* Munsert v. Farmers Mutual Automobile Insurance Co., 229 Wis. 581, 281 
N.W. 671 (1939). Parents sue insurer for wrongful death of child caused 
by the negligence of their other child. 

*Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 74 (1930). Father is not 
liable to child so no common liability upon which to base the right to contribu- 
tion. 
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its father’s principal, the doctrine of respondeat superior applies, 
and the fact that the father is not liable to the child is immaterial.” 
But in automobile accident cases where the child is a passenger 
and the parent is the negligent driver, and carries liability insur- 
ance, it is clearly held that the insurer is not liable.?° It would seem 
that where the parent is insured against liability the reason for the 
Wick case doctrine would fail, but in both Segall v. Ohio Casualty 
Co.** and Lasecki v. Kabara*® this contention was passed off by 
simply stating that it was a policy question for the legislature. In 
the recent case of Fidelity Savings Bank v. Aulek®® the same con- 
tention was again made, and the same answer was given by the 


court. 


Conclusion 


It appears that the logical inconsistency between the present doc- 
trines of husband-wife and parent-child with respect to the right 
to maintain actions in tort can be explained to some extent, at 
least, by the fact that the two doctrines were based on different 
policy reasons. As pointed out above, the husband-wife nonliabil- 
ity doctrine was based on the legal fiction of unity, while the parent- 
child doctrine was based on the policy of maintaining harmony 
within the family and of preserving the dignity and respect neces- 
sary to the parent-child relationship. Legislation erased the fiction 
of unity of husband and wife, and the doctrine of nonliability of 
husband to wife was thus indirectly abrogated. The nonliability 
of the wife remained because of the particular construction given 
to the married-women’s statutes until changed by the legislature 
in 1947. But the policy behind the parent-child doctrine remains, 
until changed by the legislature, and so does the doctrine. 


Joun G. QuALE 





** LeSage v. LeSage, 224 Wis. 57, 271 N.W. 369 (1937). 

* Segall v. Ohio Casualty Co., 224 Wis. 379, 272 N.W. 665 (1937) ; Lasecki 
v. Kabara, 235 Wis. 645, 294 N.W. 33 (1940). 

* 224 Wis. 379, 272 N.W. 665 (1937). 

* 235 Wis. 645, 294 N.W. 33 (1940). In this case the facts were such that 
the reason behind the Wick doctrine clearly had no basis. Mother, father, 
and several children were riding in father’s car, and a collision resulted in the 
deaths of both parents, and children brought suit against father’s insurer. 

* 252 Wis. 602, 32 N.W. 2d 613 (1948). 











